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United States

Circuit Court of Bppeats

FOR THE NINTH CIRCUIT

George D. Parker,
Appellant and Defendant,

vs. V In Eqnity,

Fred Stebler & Austin A. I

No. 1,699

Gamble,
Appellees and Complainants.

Infringe^me^nt of Lftte^rs Pate^nt 714,140.

Hand Truck.

BRIIF OF COINSEL FOR APPELLANT.

This is a suit in equity, brought in the Southern Dis-

trict of CaHfornia, Southern Division, by the appellees

as assignees thereof, for the infringement by the appel-

lant of letters patent of the United States No. 714,140,

granted November 25, 1902, to Edgar J. Bryan, as as-

signor of one-half to Albert W. Miller, for "Hand
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Truck," adapted to be employed for transporting loads

from point to point and gripping the loads during trans-

portation. The complainants are now the appellees and

the defendant is the plaintiff in error or appellant.

The answer of defendant denies invention, denies the

validity of the patent, and alleges anticipation both by

prior patents and by public use by others, and denies

infringement by defendant. By stipulation the testi-

mony of complainants was limited to, ajid a decree was

sought for and finally obtained for infringement of

claims 1,12, 14, 15 and 16 of the said Bryan patent No.

714,140.

The defendant admits in his answer that he has made,

used and sold one or more hand trucks since the issue

of the patent No. 714,140,. but he alleges that the same

were made according to and embodied the invention

disclosed in letters patent issued to him,, the defendant,

for hand trucks, August 6, 1907, bearing No. 862,194;

and he avers that said invention covered by his said pat-

ent 862,194, is distinct from and independent of the al-

leged invention disclosed in said patent 714,140 of the

complainant.

The case was heard at Los Angeles, in October, 1908,

before Honorable Olin Wellborn, U. S- Judge, who,

thereupon, without filing an opinion, directed a decree

to be, and it was, entered for complainants, sustaining

the patent, and holding that defendant had infringed

claims i, 12, 14, 15 and 16 thereof, and directing the

issuance of an injunction against defendant, and a ref-

erence to a master for accounting of profits and dam-

ages with costs.



Tut Appeal.

The defendant feeling himself aggrieved by said de-

cree has appealed therefrom to this Honorable Court,

and has assigned errors, of which specific assignment

will be found in the Record, p. 668.

Specification of Errors Under Rule XXIV.

1. The court erred in holding that the complainants'

patent disclosed any invention, and that it had not been

anticipated as alleged in the answer.

2. The court erred in holding that claims i, 12, 14,

15 and 16 of the patent in suit, or any of them„ are

valid.

3. The court erred in holding that defendant has in-

fringed claims i, 12, 14, 15 and 16 of the patent in suit,

or any of them.

4. The court erred in holding that the invention cov-

ered by defendant's patent 862,194 was an infringement

of the patent in suit

General Statement oe Questions to be Discussed.

Within the general specification of errors stated, this

appeal is taken, more specifically, for the following rea-

sons, to the support of which the evidence and law is

hereinafter analytically applied

:

I . Both the complainant Stebler, and Bryan, the pat-

entee of the patent in suit, had full and complete notice

of the production, completion and use of a hand truck

invented or designed by one H. B. Ruggles, embodying

the subject-matter of claims i, 12, 14, 15 and 16 of the

patent in suit, prior to the date upon which said patentee

filed his application for the patent in suit.



2. The production, completion and use of said Rug-

gles' hand truck so embodying the subject-matter of

said claims of the patent in suit, were accomplished

facts prior to the date of application for the patent in

suit, indeed more than two years prior to such date of

application, and the place of such production, completion

and use was so closely adjacent to the place of residence

of the applicant Bryan for the patent in suit, and his

opportunities to learn of such facts so numerous at the

time his application was completed and prior thereto,

that it cannot be possible to believe that he did not know

such facts.

3. The defendant also witnessed the operation of

such Ruggles hand trucks prior to said date of applica-

tion for the patent in suit and he discussed the same

with Bryan, the applicant for the patent in suit, prior

to the date of such application.

4. The alleged infringing hand trucks of defendant

embody an invention distinct from and independent of

any specific features of invention covered by the patent

in suit; and embody the broad and general principles of

construction and operation embodied in said Ruggles

hand truck; which general principles of construction and

operation were open to his adoption.

5. The production, completion, use and operation,

publicly, of said Ruggles hand truck prior to the date

of application for the patent in suit, render claims i,

12, 14, 15 and 16 of the patent in suit invalid for want

of invention.

6. The prior art, by patent and otherwise, shows
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examples of hand trucks rendering claims i, 12, 14, 15

and 16 invalid for want of invention.

7. One or more claims of the patent in suit are in-

valid in that they are for aggregations of old elements

with other elements or structures disclosing nothing

greater than mere mechanical skill.

8. One or more of said claims i, 12, 14, 15 and 16

of the patent in suit are invalid in that they embrace

statements of matter not shown, nor described in the

patent in suit.

9. The slight degree, if any, of invention disclosed

by the patent in suit, relates at the most to specific forms

of structures which are described in claims i, 12, 14,

15 and 16, and must, upon well settled authority, be

strictly limited to the specific forms of mechanical con-

struction shown in the patents, and none of said forms

of structure are in any wise infringed upon by defend-

ant's truck.

The Patent in Suit.

The patent in suit, No. 714,140, is for a "hand truck."

The patent declares that the object of the invention is

"to provide improved means to clamp a package upon

"the truck and to have said means under the control of

"the operator's foot, so that it may be conveniently en-

"gaged with a box and also automatically released there-

"from when the box has been placed upon the ground

"or floor by tilting the truck into upright position."

The hand truck is described and shown in the patent

in suit as comprising the usual truck frame without the

usual truck nose, but having a pair of clamp members
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located adjacent to the forward or lower ends of the

side bars of the frame, each clamp member embodying

a shank consisting of a flat metal bar having its inner

end provided with a plurality of perforations, and hav-

ing its outer end bent to form a laterally projecting jaw

having a laterally directed terminal projection edge to

bite into and engage the side of a box or package. The

shanks of the clamping members pass through notches

formed in the upper or forward faces of the side bars

of the frame, a metallic plate being secured across each

notch to close the same and thereby form a slot within

w^hich the respective shank plays. The arrangement of

the jaws is such that when not in use to engage a box

or package they are separated by a space greater than

the width of the truck. For the support of each clamp-

ing member there is provided a link which has a pivotal

or hinge connection w'ith a cross-bar extending between

the side bars of the frame, such link being capable of

swinging laterally in the plane of the truck. Each clamp-

ing member is adjustably pivoted or fulcrumed inter-

mediately upon the free end of its respective link by a

bolt or fastening which is passed through any one of a

number of perforations in the clamping member or the

shank thereof, thereby forming an adjustable swinging

fulcrum for the clamping member. For controlling these

members the inner ends thereof are pivotally connected

together by means of a removable pivot fastening, which

is passed through registering perforations in the over-

lapped inner ends of the shanks and then passed through

an intermediate portion of an endwise movable rod suit-

ably supported and guided l)y cross members of the
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frame. A spring is applied to this rod, normally holding

the latter forward or downward to the limit of its move-

ment, with the clamping members, or the shanks thereof,

in mutual alignment, and the jaws at the limit of their

outward movement. A foot lever is located at the rear

of said rod, and has its forward end pivotally connected

to the same, said lever being intermediately fulcrumed

in connection with the frame.

In applying the truck to a box or package, the former

is run up to the latter, upon the truck wheels, the upper

ends of the side bars of the frame of the truck having

the usual handles for handling the truck. Suitable leg-

standards, also shaped to form hand grasps, project

from the under faces of the side bars, and may be used

in handling the truck. The foot lever is then depressed,

elevating the rod which is connected with the overlap-

ping ends of the shanks of the clamping members, thus

swinging the jaws of the clamping members inwardly

upon their supporting links into engagement with op-

posite sides of the package. The truck is then tilted

rearwardly, and, when the foot has been removed from

the lever, the weight of the package is supported upon

the jaws of the clamping members, the weight of the

package tending to still further depress the jaws and

swing them inwardly toward each other. To release the

jaws from the package the truck is tilted forwardly, so

that the package is brought into contact with the ground

or floor, relieving the jaws from the weight of the pack-

age, when the former automatically move upwardly and

away from each other by release of the tension of the

spring applied to the rod, which spring acts to bring the
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shanks of the clamp members into ahgnment, and ahgn-

ment with the jaws.

The: Alleged Infringing Structures.

Defendant admits the production of one hand truck,

a miniature, which in all essential features is an exact

embodiment of the disclosure in defendant's patent No.

862,194. [R., p. 409.] In this type of truck,

the ordinary truck frame, without a truck nose,

is provided, having the usual handles at the ends

of the side bars of the frame. The load-clamp-

ing means comprise rigid arms extending each

from a separate rock shaft, which is mounted in a

bearing at one side of the truck frame, both bearings

being inclined downwardly at their outer ends. The

load-clamping arms thus work upon fixed axes oblique

to each other. Each rigid arm extends obliquely for-

ward beyond the plane of the front face of the truck

and bears at its inwardly-turned end a spur or other

device for engagement with the load or package. The

inner end of each rock shaft is connected to the adjacent

end of a horizontal bar, by any suitable universal

coupling. Near the middle of this bar, and rigidly con-

nected thereto, is a rearwardly projecting arm, the free

end of which is preferably connected by a link to one

end of a foot lever mounted upon the axle of the truck

wheels, and normally having its rear end kept in raised

position by a spring. When the truck is not in use, tlie

spring holds the clamping arms in separated and raised

position, at the maximum in each case. If the foot lever

is pressed down with a load between the outer ends of
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the load-clamping arms, the link causes the bar to ro-

tate, as well as the oblic|ue rock shafts, and the ends of

the arms are swung downwardly, forwardly, toward

each other, and finally inwardly toward the forward face

of the truck. This action is due to the incline of the

bearings and rock shafts. When the truck is tilted rear-

wardly, the load is carried by the ends of the clamping

arms, and by the frame of the truck, against which the

former press the load, the weight of the load tending

to further rotate the rock shafts and cause the clamping

arms to more positively engage with the load. When
the truck is tilted forwardly to allow the load to rest

upon the ground or floor, the clamping arms are released

and swung apart and upwardly by the spring, as well

as forwardly, and finally rearwardly.

Defendant also admits the manufacture, use and sale

of a mmiber of hand trucks embodying the invention

disclosed in defendant's patent 862,194, but differing

slightly therefrom in specific mechanical organization,

which varies from the specific form of structure set forth

in defendant's patent, in the main, as follows : The in-

clined rock shafts, instead of being operatively con-

nected with the foot lever in the manner shown in de-

fendant's patent, are provided with segmental gears,

which mesh with other gears mounted upon the ends of

the axle of the truck wheels. The foot lever is fixed to

the truck axle, which axle is free to turn, and when the

foot lever is depressed it turns the axle and thus actuates

the load-clamping arms, causing the same to operate in

the manner set forth in describing the specific structure

of defendant's patent. 'A spring is provided to act
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against depression of the foot lever. In this type of

truck, which is the only type found to have been com-

mercially made and sold by defendant, the rearwardly

projecting hand grasps are found, corresponding to the

similar parts shown in the patent in suit, and being in-

cluded in the leg-standard cons^truction.

The Stipulation Upon the Record Limiting

Claims Alleged to be Infringed.

During the trial, counsel for complainant stipulated

[R., p. 208] that only five of the 16 claims of the patent

in suit were claimed by complainant to be infringed by

defendant, viz.: Claims i, 12, 14, 15 and 16. The de-

cree is also so limited. [R., p. 24.] These claims are

as follows

:

Claim I. The combination with a truck, of a pair of

pivoted clamp members, and a foot-lever fulcrumed

upon the truck adjacent to the front end and arranged

at the inner side thereof within reach of the foot of an

operator while grasping the handles of the truck in the

elevated position of the latter, said foot-lever being con-

nected to both clamp-members for simultaneous opera-

tion thereof.

Claim 12. The combination with a truck, of a pair

of clamp members which normally lie in longitudinal

alignment transversely of the truck, and have inter-

mediate fulcrum connections therewith, spring actuated

means to normally hold the clamp members in mutual

alignment, and controlling means to overcome the ten-

sion of the spring and to throw the clamp members out

of alignment.
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Claim 14. The combination \Yith a truck, of a pair

of clamp members, and means for manipulating- the same

to grip an object to be carried upon the truck, each clamp

member embodying a shank which is disposed trans-

versely of the truck and projected in opposite directions

across the adjacent side of the truck, the shank being

intermediately fulcrumed within the area of the truck

to swing longitudinally thereof, and the outer free end

of the shank being provided with a jaw which is set at

an angle to the plane of the truck and works in an arc

of a circle disposed longitudinally of the truck.

Claim 15. The combination with a hand truck, of

foot-controlled object-supporting means carried by the

forward end portion of the truck, and hand-grips pro-

jected rearwardly at substantially right angles from the

opposite side members of the truck and located inter-

mediate of the ends thereof and near the rear end of

the truck.

Claim 16. The combination with a hand truck havino-

the rear ends of its side members formed into handles,

of object-engaging means working at the front of the

truck, a foot device for controlling the object-engaging

means, said device being arranged adjacent to the front

end of the truck and at the inner side thereof within

reach of the foot of an operator when the truck is in

an elevated position, and hand grasps projected rear-

wardly at substantially right angles from the opposite

side members of the truck and located adjacent to and

independent of the handles at the rear ends of the side

members of the truck.

When these claims are considered with respect to the
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mechanical features thereof, without descriptive hmi-

tation directed at relative arrangement and function,

they are found to contain the following elements

:

Claim I. a, truck; b, a pair of pivoted clamp mem-

bers; c, a foot lever connected to both clamp members.

Claim 12. a, truck; b, a pair of clamp members; c,

spring-actuated means, and, d, controlling means for the

clamp members.

Claim 14. a, truck; b, a pair of clamp members, and,

c, means for manipulating the clamp members.

Claim 15. a, truck; b, foot-controlled object-support-

ing means, and, c, hand grips.

Claim 16. a, hand truck; b, object-engaging means;

c, a foot device for controlling the object-engaging

means, and, d, hand grasps.

The: Stipulation as to the: Construction and In-

TKRRE^LATION OF ParTS OF THF AlLEGFD INFRING-

ING Trucks, and of thf Alleged Anticipatory

RuGGLFs Truck. [See R., at end.]

On the trial, and for the purpose of facilitating it, a

formal written stipulation was signed and filed, by which

the defendant admitted that trucks manufactured and

sold by him like the truck Exhibit B contain and embody

the combination of parts in the interrelation set forth in

claims i, 14, 15 and 16 of the Bryant patent sued on,

and also that the construction and interrelation of parts

shown and described in defendant's patent, defendant's

Exhibit A, contains and embodies the combination and

interrelation of parts, set forth in claims i, 12, 14, 15

and 16 of the patent in suit.
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The reason why the defendant made this admission

was that the language of the claims relied upon in the

patent in suit is so comprehensive and all-embracing that

it could not be denied that it was broad enough to cover

the combination and interrelation of parts in the truck,

defendant's Exhibit B, and in the truck described in the

defendant's patent, Exhibit A. This admission, how-

ever, does not admit anything more than that, and it

leaves open all questions as to the validity or construc-

tion of the claims in suit, including, of course, the de-

fense of anticipation by the Ruggles truck and the pat-

ents pleaded as such in the answer.

The defendant confidently urges that while the com-

bination and interrelation are alike, nevertheless the

parts ' or structures themselves, shown in defendant's

truck. Exhibit B, and his patent, are so radically, me-

chanically and theoretically at variance with the struc-

tures disclosed in the patent in suit, that if the latter

is, as it must be, limited to the specific structures therein

set forth, there is no infringement.

In this connection it may be noted here that claims 15

and 16 relate to the combination between the foot-con-

trolled, object-supporting means and the hand grips, or

hand grasps, therein set forth, but it is clear that there

can be no combination between such hand grips or hand

grasps and the object-supporting or object-engaging

means. Such hand grips and hand grasps are as old as

any form of truck ever made, and complainant therefore

stipulated in the same formal stipulation [paragraph

3d, R., at end] that "no patentable novelty resided"

therein.
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In the same stipulation it was formally and fully con-

ceded by the complainant that all the combinations and

interrelations of parts set forth in the claims in the pat-

ent in suit are embodied in the alleged anticipatory Rug-

gles truck, Exhibit C; and that if the defendant proved

that it had been successfully made and used it is a com-

plete anticipation of claims i, 12, 14, 15 and 16; that is,

it fully anticipates the five claims relied upon in the pat-

ent in suit.

Defense of Prior Art and Limitation of Claims of

THE Bryan Patent.

Defendant also gave strong evidence tending to show-

that foot-controlled, object-supporting means in trucks

had been known and patented many years before either

the Ruggles or the plaintiff's similar device. If this be

so, then we insist that the patent in suit must under well

settled authority be limited to the specific forms of struc-

ture it describes, and cannot, and should not, be extended

or construed on any theory of mechanical equivalents,

to cover the combinations of the foot-controlled, object-

supporting means and other devices disclosed in any of

the defendant's trucks or in defendant's patent.

Bryan's Patent Application and the Prior Pat-

ents Pleaded in the Answer.

An examination of the file and contents of Bryan's

apphcation [defendant's Exhibit 8, R., p. 432] discloses

the fact that none of the claims i, 14, 15 and 16 were

presented with the application as originally filed. The

subject of claim 12 is manifestly not embodied in defend-

ant's truck [defendant's Exhibit B, R., p. 34] or his
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patent. Claims i, 14, [5 and 16 were all inserted after

the original action by the Patent Office upon this appli-

cation; and it is not believed that claims i and 14 would

have been favorably passed upon by the Patent Office

had the official in charge considiered the three prior pat-

ents constituting defendant's Exhibits 10, 16 and 19.

[R., p. 476, p. 502, p. 518.] We will now consider these

patents in reverse order of their exhibit numbers, for

the sake of clea.rness in understanding their applicability

to the case.

I. Thi: Pratt and Munhai^l PATE:TsrT, Exhibit 19.

This patent, which was issued Dec. 30th, 1873, and is

numbered 145,967, shows foot-operated load-clamping

means, point blank anticipating claim i of the Bryan

patent in suit, if not claims 15 and 16 as well. Like the

Bryan patent, it discloses in its specification and draw-

ings and claims, combinations of certain specific mechan-

ical means mounted upon an ordinary hand truck for

enabling the operator of this form of truck to actuate a

foot lever, and to operate clamping arms so as to clamp

a package upon the truck, and then release the package

therefrom when the package has been brought to bear

upon the ground or floor by tilting the truck forward.

It may not have been mechanically perfect, but it is be-

yond question a full and complete patented publication

of the principle of operating clamps and grips for grip-

ping a package to a truck frame by the operative means

of a foot lever connected with the clamping or gripping

device.

As clearly pointed out by defendant's expert witness,

Binckley [R., Q. 74, p. 274], and admitted by com-
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plainant Stebler [R., Qs. 7-10, p. 54/], both of

the clamping members or chitch members a and

b are necessarily operated when the foot of the

truckman is pressed against the arm e of the

clutch member b, which arm e constitutes a foot

lever. The clutch member a is pivotally supported by

and connected with the clutch member b, and the appli-

cation of any pressure to the arm e must of necessity

affect both of the clutch members simultaneously. That

the load-clamping means in the Pratt and Munhall de-

vice, Exhibit 19, are intended solely for foot operation,

is directly stated in the specification, in the next to the

last sentence of paragraph 3, page i. There is surely

nothing ambiguous in the expression "thus seizing and

"picking up for transportation said articles without man-

"ual touch." Again, in the paragraph at the end of page

I, and the beginning of page 2, the inventors further

disclose the foot operation of the clamping members,

which consist of the clutch members a and b, as follows

:

"upon which the foot of the truckman is pressed against

"the arm c of the lower clutch, which act drives the

"points of this clutch into the sides of the box," all

these things appear clearly when the illustrative repro-

duction of the Pratt and Munhall device [defendant's

Exhibit Pratt and Munhall truck] is even casually ex-

amined and compared with the samples of complainants*

truck. True, the clamping members are shown to lie in

a plane longitudinal of instead of transverse of the truck

frame ; and it is urged by complainants' counsel that the

successful operation of this truck is difficult because of

this disposition of the clamping members. This conten-
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tion, if granted, can in no sense preserve the claim of

invention for Bryan, other than as to Bryan's particular

construction, that is, an organization comprising clamp-

ing members, the shanks of which are intermediately

pivotally suspended and are overlapping at their ends

and where so overlapping are connected with a foot

lever. It reduces whatever there may be of invention

on his part to nothing more than a performance in line

with expedient workshop practice within the every day

practice of the mechanic of ordinary skill, if

Bryan's substitution of his particular foot-operated

clamping structure for the particular foot-oper-

erated structure of Pratt and Munhall be considered

as entitling Bryan to acclaim, as the inventor of the

genus of foot lever operated clamping trucks. And yet,

claim I of the Bryan patent, broadly construed, is

generic; and claims 15 and 16 are but slightly less gen-

eric, being removed only by the one step involved in pro-

viding an alleged, but impossible, combination of a foot

lever clamping truck with hand grasps supplemental to

the ordinary handles on the truck frame. What proposi-

tion could be more preposterous than to award to Bryan

the merit of having first devised a hand truck having a

pair of pivoted clamp members and a pivoted foot lever

connected to both of the clamping members, simply be-

cause Bryan evolved the structure pictured in his pat-

ent, when Pratt and Munhall put before the public in

1873 a truck having a pair of pivoted clamp members

and a pivoted foot lever connected to both the same. If

either the drawings or the specifications of Pratt and

Munhall were lacking in disclosure of the foot-operated
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object-engaging means, the contention for complete dis-

closure by their patent might be open to some criticism.

But the drawings and specifications complement each

other fully and leave not an inch of ground to support

the novelty of Bryan's claim i, or of the principal parts

of his claims 15 and 16.

As to claim 14 of the Bryan patent, the following part

of the same must be read directly upon the form of struc-

ture shown in the Pratt and Munhall patent, viz. : "the

"shank being intermediately fulcrumed within the area

"of the truck to swing longitudinally thereof, and the

"outer free end of the shank being .provided with a jaw

"which is set at an angle to the plane of the truck and

"works in an arc of a circle disposed longitudinally of

"the truck." The first part of said Bryan claim reads as

follows: "The combination with a truck, of a pair of

"clamp members, and means for manipulating the same

"to grip an object to be carried upon the truck," and is

exactly the same description, in effect if not in words,

as the quotation from the Pratt and Munhall patent set

forth above.

If Pratt and Munhall had sued Bryan for infringe-

ment it would not be necessary to invoke the aid of the

doctrine of equivalents to establish the absolute co-rela-

tion of their patent with the terms of the Bryan claim i,

the major portion of claim 14, and also claims 15 and

16, with the exception of the hand grasps.

2. The Cathe:r Patent, Exhibit No. 10.

When we turn to the Gather patent, defendant's Ex-

hibit 10, it is hard for us to believe that Bryan did not
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have directly before him both the Gather patent and the

Pratt and Munhall patent, when he prepared his appH-

cation.

We may take the portion of the Bryan claim 14, which

cannot be read directly upon the Pratt and Munhall

structure, and read it without any halts of interpreta-

tion directly upon the Gather structure, as follows:

"Each clamp member embodying a shank [B] which is

"disposed transversely of the truck and projected in op-

"posite directions across the adjacent side [A] of the

"truck." Nor do we have to stop at that point, but we

can read claim 14 in entirety upon the Gather structure.

There is, the truck, the pair of clamp members [B],

means [d^] for manipulating the same to grip an object

to be carried upon the truck, each clamp member em-

bodying a shank [B], which is disposed transversely of

the truck and projected in opposite directions across the

adjacent side [A] of the truck, the shank being inter-

mediately fulcrumed [by the link pieces g] within the

area of the truck to swing longitudinally thereof, the

outer free end of the shank being provided with a jaw

[B^], which is set at an angle to the plane of the truck

and works in an arc of a circle disposed longitudinally

of the truck. This truck includes every element of Bry-

an's claim I, with the exception of the foot lever; and it

meets every element of claims 15 and 16, with the ex-

ception of the foot lever, and not excepting the hand

grasps, which are shown by Gather at [(P]. While in the

Gather device these hand grasps are used for raising and

lowering the clamping members [B], means consisting

of the plate [e^] and notches [e"] in the operating rod
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[D], are provided, holding the operating rod [D] and

the clamping members in position for support of the

load; and at such time the hand grasps [d"] are locked

against movement and may be used for purposes iden-

tical with those for which the hand grasps [6] of Bryan

are intended.

It was stipulated [R., at end] that no invention re-

sides in the hand grasps of the Bryan patent per se, and

the same are absolutely anticipated by defendant's Ex-

hibit N, the Dunbar truck, which shows the supplemental

hand grasps employed for the same purpose as Bryan

employs them, and this truck as an entirety fully antici-

pates, by prior public use, the alleged Bryan invention

of the hand grasps, as this identical truck was absolutely

proved to have been used publicly in 1899 and there-

after. [R., p. 354.]

3. The: Haskitt Patient, Exhibit 16.

Defendant's Exhibit 16, the Haskitt patent, discloses

a lever [9] capable of pivotal movement, one end thereof

being adapted for engagement with the load and the

other end thereof projecting rearwardly of the truck in

convenient position for operation by the foot. This dis-

closure supplements that of the foot-operated, object-

engaging means of the Pratt and Munhall patent.

Taking together the Pratt and Munhall patent of

1873, the Gather patent of 1898, the Haskitt patent of

1895, and defendant's Exhiloit N, the Dunlmr truck,

we have complete anticipations in the prior art of claims

I, 14, 15 and 16 of the Bryan patent, independently of

further examples in the prior art, including the Ruggles
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truck, defendant's Exliibit C, which latter alone is stip-

ulated if found to have been successfully used to antici-

pate all of said five claims of the patent in suit. All of

these prior patents and other exhibits are carefully

applied to the said five claims by defendant's expert

witness Binckley, in his evidence, and in his carefully

and fairly prepared summarization '[defendant's Ex-

hibit 20, R., p. 523] of these patents, and of the Bryan

patent [R., p. 385], which is not quoted at length here,

but to which the attention of the court is earnestly re-

quested.

4. Prior Patents Cited by the Examiner When
Considering Bryan's Appeication.

As above pointed out, it can only be assumed that the

examiner who passed favorably upon claims i, 12, 14,

15 and 16 of the Bryan patent, did not have the Pratt

and Munhall, Gather, and Haskitt patents before him

during his deliberations. Had they so been before him,

and had he with reasonable care examined them, it is

hard to believe that the error of allowing said five claims

would have resulted. But the file and contents of the

Bryan application shov/ that the examiner did have

directly before him and did apply to the claims presented

by Bryan five prior United States patents and one Eng-

lish patent, showing trucks provided with load-clamping

means, as follows:

English patent No. 16,961, of 1886, to Reed [de-

fendant's Exhibit 11];

United States patent 270,068, of Jan. 2, 1883, to Hol-

man [defendant's Exhibit 12]

;
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United States patent 342,978, of June i, 1886, to

Smith [defendant's Exhibit 13]

;

United States patent 459,430, of Sept. 15, 1891, to

Zahrn [defendant's Exhibit 14] ;

United States patent 167,222, of August 31, 1875, to

Carter [defendant's Exhibit 15] ; and

United States patent 675,896, of June 11, 1901, to

Martin ["defendant's Exhibit 17].

Each of these prior patents discloses a truck (Holman

and Smith disclosing- specifically hand trucks) ; and in

each truck load-clamping means are provided at the low-

er or forward end, such load-clamping means in each

instance comiprising a pair of pivoted clamp members,

means in each case being provided for manipulating or

operating the same ; and, in Holman, Zahrn and Martin,

each clamping member is intermediately fulcrumed,

within the area of the truck in the cases of Holman and

Zahrn. And in each of these five patents, the clamping

member comprises a shank provided with a jaw. In the

Holman, Zahrn and Carter patents, each clamping mem-

ber is disposed transversely of the truck, and in the Hol-

man and Zahrn and Martin patents, the shank is disposed

across the adjacent side of the truck. These six patents

taken together show all of the elements of claims i, 12,

14, 15 and 16 of the Bryan patent, with the exception of

the secondary hand grasps or handles and foot-con-

trolled object-supporting means; although they do not

show the specific relative arrangement and interrelation

of parts described and shown in the Bryan patent.

Their relation to the subject matter of the patent in

suit is thoroughly pointed out by defendant's expert wit-



-25-

ness Binckley. [R., Qs. 89 and 90, pp. 333-338.] Taking

into joint consideration defendant's Exhibits 10, 11, 12,

13, 14, 15, 16, 17, 19 and Nl, all of the elements of claims

I, 14, 15 and 16 of the patent in suit are found therein,

negativing any presumption of invention on behalf of

Bryan commensurate with the scope of said claims.

The; Tower Patent, Defendant's Exhibit 18,

Shows that the Patent Oefice Authorities

Must Have Considered that the Bryan Pat-

ent Was Limited to the Specific Structure

Shown Therein.

Defendant's Exhibit 18, the Tower Patent, was issued

November 18, 1902, one week before the Bryan patent

in suit, but Towner's application was filed Feb. 17, 1902,

subsequent to the date of application for the Bryan pat-

ent. The tw^o applications were co-pending, and the

two patents are in their essential features of construction

substantially identical. Tower, in common with Bryan,

shows the truck frame [i], having side bars [2], a pair

of gripping arms [2"/], the inner ends of which are

pivotally connected to the longitudinally movable rod

[17]; the shanks of the gripping arms extending

through guides [29], consisting of slots in the side bars

[2], and the shanks terminating in laterally directed

gripping heads [32]. A foot lever [24] is fulcrumed

upon a cross bar of the frame, and is pivotally connected

to the longitudinally movable rod [at 26] . A spring [19]

connected with the longitudinally movable rod opposes

depression of the foot lever.

The Tower patent shows, in addition to the above re-
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cited features, all of which are shown in the Bryan pat-

ent, means for locking the longitudinal rod against

movement, and also longitudinally slidable gripping de-

vices extending through guides in the sides of the frame

and adapted for rearward extension above and beyond

the handles or grips, to support a load when such load

is longer than the truck frame.

Clearly if Bryan claimed a primary and pioneer patent

for his device he should have insisted on an interference

with Tower, and such interference should have been

declared if any basic invention was before the Patent

Office in the two applications. There is some evidence

in the record that Bryan intended to do so, but no evi-

dence that he actually did so. See letter of Bryan's

attorneys in defendant's Exhibit No. 8, Bryan's File

Wrapper and Contents. [R., p. 432.]

The fact that he did not insist on an interference and

fight it out with Tower in the Patent Office is most sig-

nificant and persuasive evidence that he did not think

that he was entitled to, or had obtained, the allowance of

claims for anything more than the combination of the

specific structural elements in the specific form described

in his specifications and claims. The prior art as shown

by the earlier patents hereinbefore considered is clearly

the reason why he feared to raise an issue with Tower,

why doubtless no interference was declared, and why

his claims must be strictly construed and limited, as we

shall now show.
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IT IS We:i.l Settlivd Patent Law That the Bryan
Patent Must be Strictly Limited to the Spe-

cific Form oe Construction Which It Dis-

closes, AND Cannot be so Broadly Construed

AS TO Include any Other Forms oe Construc-

tion IN Combination, Even Though Such
Forms be Conceded to be the Mechanical

Equivalents oe the Forms oe Construction

Claimed Therein.

Defendant does not concede that the forms of me-

chanical construction adopted by him in his patent and

in any of his alleged infringing trucks are the mechan-

ical equivalents of those disclosed and claimed in Bryan's

combination patent. But if such concession be made the

above rule of law is equally applicable and pertinent in

this case.

The rule of law applicable to the construction and in-

terpretation of a patent, such as that in suit, is thus ex-

pressed in the recent case of Union Match Company v.

The Diamond Match Company, 162 Fed. R. 148, at page

155, decided April 17, 1908, by the Circuit Court of Ap-

peal, Eighth Circuit, as follows

:

"When the invention is a primary one, and the in-

"ventor a pioneer in a given art, he is worthily entitled

"to a wide range of mechanical equivalents; but when

"the invention is along the lines of past efforts, which

"have met with more or less success, and the inventor

"has made only an improvement in an art already well

"advanced, a proper regard to the welfare of the public

"and of other meritorious inventors requires that the

"range of equivalents should be reduced accordingly."
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Citing the well known cases of

Miller V. Eagle Mfg. Co., 151 U. S. 186;

Kokomo Fence Machine Co. v. Kitselman, 189

U.S. 823;

National Hollow Brake Beam Co. v. Inter-

changeable Brake Beam Co., 106 Fed. R. 693.

In the case just quoted the court further states (pp.

155, 156) the familiar well settled rule that "No device

"can be held to infringe a combination claim unless it

"employs all the elements of it; in other words, the ab-

"sence of a single essential element of a combination

"claim in an alleged infringing structure is fatal to the

"charge of infringement;"

Citing

Cimiotti Unhairing Co. v. American Fur. Ref.

Co., 198 U. S. 399;

Brammer Mfg. Co. v. Witte Hardware Co., C.

C A. 159 Fed. R. 726;

Portland Gold Mining Co. v. Hermann, C. C. A.

160 Fed. R. 91.

The court further says

:

"A patent for described means or mechanism to

"accomplish a decided end must be limited to the par-

"ticular means described in the specification or their

"clear mechanical equivalents, and does not embrace or

"cover any other mechanical structure, which is sub-

"stantially different in its construction or its operation/'

Citing

Fames v. Godfrey, i Wall. 78;

Boyd V. Janesville Hay Tool Co., 158 U. S. 260;
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Westinghouse v. Bo}den P. B. Co., 170 U. S.

537;

Bryce Bros. Co. v. Nat'l Glass Company, C. C.

A. 116 Fed. R. 186;

O. H. Jewell Filter Co. v. Jackson, C. C. A. 140

Fed. R. 340.

In the Boyden case the U. S. Supreme Court said (p.

557) that if the claim be not interpreted to be simply

for a function (Which could not be patented), then the

performance of that function must be limited to the par-

ticular means described in the specification, etc.; and it

further significantly observed (p. 569), "To say that the

"patentee of a pioneer invention for a new mechanism

"is entitled to every mechanical device which produces

"the same results is to hold, in other language, that he

"is entitled to patent his function." And the court held

that this could not be done.

There is nothing in the recent case in the Supreme

Court of the United States of Continental Paper Bag

Co. V. Eastern Paper Bag Co., 210 U. S. 405, which

either conflicts with or limits the application of these

principles. All that case holds is that infringement is

not averted merely because the machine alleged to be

infringed may be differentiated from the patented ma-

chine, even though the invention may not be primary.

This is merely a form of stating the same rule regarding

their mechanical equivalents, as set forth in the cases

above c^uoted, only stating in a negative way.
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Neither thk Alle:ge:d Infringing Truck of Dii-

fe:ndant Nor the; Truck Pate:nte:d by Defend-

ant Infringe.

If Bryan's patent is construed strictly as for a par-

ticular species within the generic form or class of hand

trucks provided with foot-operated, load-clamping

means, there can be no doubt as to the distinct departure

therefrom made by defendant in the construction of his

alleged infringing trucks, and in the form of construc-

tion of foot-operated, load-clamping trucks, for which

he has obtained letters patent. Comparison of the two

forms of trucks shows this clearly. Comparison of the

two patents also shows this clearly. And complainants'

alleged expert w^itness Boyd, their only witness besides

complainant Stebler, was forced to admit under cross-

examination [R., X. Qs. 12-19, pp. 659-661] what de-

fendant's expert witness Binckley clearly points out [R.^

Qs. 78-79, pp. 324-326; Qs. 87-88, p. 332] as the dif-

ferentiation of the Parker truck from the truck disclosed

in the Bryan patent in suit, namely, that the principles

and methods of operation of the two forms of trucks

differ radically. The gripping jaws of the Bryan truck

traverse, in operation, a plane parallel with the face of

the truck, so that when the truck load is being trans-

ported the weight of the latter is sustained substantially

in entirety by the clamp members and the gripping jaws

thereof. In the defendant's trucks, the gripping jaws

move inwardly toward the face of the truck, as well as

downwardly, urging the load toward the face of the

truck, so that in final sustained position the load is em-

braced by both the gripping jaws and the frame of the
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triick and carried in a pocket, so to speak, formed by

such elements. Furthermore, the defendant employs the

axle of the wheels of the truck as a moving member of

the foot-operating means, in the type of truck defend-

ant's Exhibit B, and as a support for the foot lever, in

the structure disclosed in the defendant's patent, while

Bryan hangs his foot lever from a cross bar of the truck

frame.

The clamping members in the defendant's structure

are directly supported at their ends by the frame of the

truck, and in defendant's Exhibit B are geared in con-

nection with the axle of the truck, obviating the use of

an}^ such parts as the links [17] of the Bryan patent,

by which latter the clamping members of the Bryan

truck are respectively intermediately fulcrumed (as

stated in claim 14, for instance). No one else seems to

have ever conceived the happy thought of attaching the

foot lever to the axle of the truck and utilizing the axle

to transmit the power to the clamping jaws.

In Aron v. Manhattan Ry., 132 U. S. 90, it appeared

that the patentee had adopted the device of a hand lever

to open and shut the gates of a car platform. His claims

were for the combination of such a lever with various

forms of gates. The Circuit Court, per Wallace, J. (sec.

26, Fed. 314), dismissed his bill of complaint on the

ground that the devices for controlling from a distance

the opening and closing of gates and other similar struc-

tures, such, for instance, as a transom or a window blind,

or a railway switch, had been previously known and in

some instances patented. The Supreme Court afhrmed

this decision, and adopted Judge Wallace's opinion, in
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which, among other things, he said: ^'The patentee is

"entitled to the merit of being the first to conceive of the

"convenience and utiHty of a gate opening and closing

"mechanism which could be operated efficiently by an

"attendant in the new situation. His right to a patent,

"however, must rest upon the novelty of the means he

"contrives to carry his idea into practical application.

"It rarely happens that old instrumentalities are so per-

"fectly adapted for a use for which they were not orig-

"inally intended as not to require any alteration or

"modification. If these changes involve only the exer-

"cise of ordinary mechanical skill, they do not sanction

"the patent; and, in most of the adjudged cases where

"it has been held that the adaption of old devices to a

"new use was not patentable, there were changes of

"form, proportion or organization of this character,

"which were necessary to accommodate them to the new

"occasion. The present case falls within this category.'^

Does not this doctrine apply to the case at bar ? Com-

pare the Bryan patent with the Pratt and Munhall pat-

ent, for instance. In each there is a foot-controlled lever

intended to operate clamps or jaws to engage and hold

a package on a truck. The Pratt and Munhall device,

as shown in the patent drawings, appears to have clamp-

ing jaws, which work longitudinally or parallel with the

frame of the truck, instead of horizontally across and

toward the truck frame. But what of that ? The Pratt

and Munhall device was clearly intended to handle bar-

rels or kegs, or other packages, by engaging them at the

top and bottom. Their invention or device clearly cov-

ered any foot-controlled lever connecting with clamping
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jaws to hold articles being- transported on the truck.

Did Bryan exercise anything but mere mechanical

skill to alter and change their form of construction so

as to move the clamping jaws horizontally instead of up

and down? The foot-controlling mechanism is practi-

cally the same in each case. The only real difference is

in the position and working of the clamping jaws, so as

to take hold of each side instead of each end of the

package.

If Bryan had been the first inventor to apply a foot-

controlled lever to the frame of a truck, working clamp-

ing jaws to engage the package to be moved, he might

be a pioneer in that state of the art and entitled to a

broad construction of his specifications and the claims

allowed him under them.

But in the light of the Pratt and Munhall patent, the

Gather patent, and, indeed, of several of the patents cited

by the patent examiner to limit his claims, and to meet

which, as his file v/rapper shows, he did limit his claims,

we insist that they must be so limited to the specific com-

bination of mechanical devices which his patent dis-

closes.

On the other hand, we confidently assert that the de-

fendant Parker, when he connected the foot lever and

the clamping jaws to the axle of his truck, and operated

them thereby, made a great advance on any combination

of mechanical devices shown or thought of by Bryan,

and a wide departure from' them.

This case (the Aron case) was followed in New York

Belting etc. Co. v. Siever, 158 Fed. 819-822, by the Cir-

cuit Court of Appeals for the Second Circuit.
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In this connection we may cjuote the appropriate lan-

guage of Judge Townsend in General Electric Co. v.

Yost Electric Mfg. Co., '139 Fed. 568-670, C. C. A.,

where he says

:

"It is not al^^'1ays clear what is meant by the use of

"this elastic and indefinite word 'function.' But it is

"thought that the assertion of a new function or effect

"should only be sustained upon proof of novel or unex-

"pected properties or uses, capable of producing novel

"results. (Smith v. Goodyear Dental Co., 93 U. S.

"486.) We are not aware of any case where a claim for

"a new function has been sustained in the absence of

"such element of novelty or unexpectedness."

And see also

Paper Bag Patent Case, 210 U. S. 405-422.

Here also we may adopt the apposite enunciation of

Kohlsaat, J., in one of the well known washing machine

cases (Benbow Bramer Mfg. Co. v. Richmond Cedar

Works, 159 Fed. 161-165), viz.:

"The essential element of complainant's patent is ut-

"terly foreign to defendant's device. If, as contended

"by complainant, defendant's device is so plainly an

"equivalent of that in suit, why did it not occur to com-

"plainant ? That it is just as effective, and much simpler,

"than that of the patent in suit, is very evident, for it

"cuts out the most essential element of the latter."

So in the case at bar, the adoption and use by defend-

ant of the truck axle as a means of supporting the foot

lever and moving the clamping jaws are so clearly great

improvements on the clumsy and more expensive devices
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of Bryan, that we do not hesitate to ask, why did not

Bryan devise and adopt them if they are in any patent

law sense the equivalents of his foot lever, spring and

clamping- members, which are all separate parts of ma-

chinery and are attached by links and pivot braces to

the frame of his truck ?

The: Ruggl^s Truck Was Ple^ade^d and Proverb to

Have: Bke:n Comple:te: Anticipation by a Prior

Inve:ntion Actually, Publicly, and Success-

fully Use:d More Than Two Ye:ars Before

Date of Filing the Bryan Application.

Defendant does not rely entirely upon the prior patent

art, together with the prior art as exemplified in the

Dunbar truck, defendant's Exhibit Nj, in his contention

that claims i, 12, 14, 15 and 16 of the Bryan patent in

suit are invalid. Defendant's Exhibit C, the Ruggles

truck, and defendant's Exhibits G. H, K and L, the first

fully proven by the testimony of at least five witnesses,

make certain the successful public use of the subjects of

claims i, 12, 14, 15 and 16 of the patent in suit, for a

period of substantially four years immediately preceding

the date of the application for the Bryan patent.

We will now summarize and quote from the evidence

on this point.

The defendant testifies [R., Qs. 9-13, pp. 34, 35

and 36] that in 1899, while residing at Red-

lands, he saw at the packing house of the Red-

lands Orange Growers' Association, in public use, a

clamping truck having foot-operated clamping mem'-
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bers, and a spring restoring the clamping members

to normal position. He produced the truck, defend-

ant's Exhibit C, as to which he states that the frame-

work was the same as the framework upon which was

constructed the truck which he saw in 1899. He states

[Q. 15, p. 38] that it was between September and No-

vember, 1899, over two years before Bryan filed his ap-

plication for the patent in suit, that he saw the truck in

use in the place stated. He states [Q. 13, p. 36] that he

has learned that the original clamping members were

shipped East, and cannot, after diligent effort, be lo-

cated. These members are now replaced [in de-

fendant's Exhibit C, R., p. 39] by clamping

members and foot-operated means substantially iden-

tical with those which he saw in 1899 and which

were sent East; and that these clamping members

and parts were made by the same man who made the

originals thereof. The witness Willows fully corrob-

orates this evidence as to the manufacture by him of the

original and duplicate clamping members and parts. [R.,

pp. 141, 142.] The testimony as to the clamping irons,

forming a part of defendant's Exhibit C, having been

shipped East, is corroborated and supplemented by the

testimony of the witness Knagenhelm, a business man of

high standing; he being manager of the Fairbanks-

Morse Company at their Los Angeles branch. [R., pp.

184-193.] This evidence is further supplemented by de-

fendant's Exhibit M, the receipt for the irons or parts

shipped East, said receipt having been given to defend-

ant's witness Ruggles by a former employee of the Fair-

banks-Morse Company [R., p. 416.] Knagenhelm tes-
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tifies, as quoted above, that for many years he had on his

desk a shipping receipt for the bundle of clamp truck

irons shipped to Kilbourne-Jacobs Company, and that

he thinks these irons were those of the Ruggles truck.

He says that he went to Redlands in 1900 or 1901 to see

the Ruggles truck, and saw it operate, Ruggles being

present. [R., Qs. 35, 36, p. 188.] The witness

Ruggles is a business man of high standing,

being interested in several packing house indus-

tries in Redlands, California, and at the time referred

to by defendant, in his testimony, was in charge of the

packing house of the Redlands Orange Growers' Asso-

ciation.

Ruggles testifies as to the production and use by him

at Redlands, Cal., in 1897, of the Ruggles truck, includ-

ing the set of clamping irons and foot-operating parts

which were shipped East and a set of clamping irons and

attendant parts used for a short time theretofore,—de-

fendant's Exhibits G, H, K and L. He also testifies to

the reproduction of the same as defendant's Exhibit C,

substantially in form and operative capacity as it now

stands. [R., Qs. 8-86, pp. 88-106.] Ruggles testifies

he was the inventor of this truck. [R., Qs. 28, 29 and

30, p. 92.]

The witness Willows testifies also as to the production

of the Exhibits G, H, K and L, Exhibit C and the clamp-

ing irons and parts that were shipped East [R., Qs. 1-66,

pp. 141-149] ; and produces defendant's Exhibits Y and

Z, respectively a check stub book and a day book used

by him in his business, showing entries of charges to
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Riiggles and payment to his workman Fielding for the

set of clamping parts that were shipped East. [R., pp.

147 and 149.]

Defendant testifies that one Charles McLain was con-

nected with the Redlands Orange Growers^ Association

at the time he, Parker, saw the Ruggles truck in use at

its packing house [R., Q. 20, p. 41] ; McLain testifies as

to the two sets of clamping parts that were used on the

frame of defendant's Exhibit C, one set being Exhibits

G, H, K and L, and the other sets being the clamping

parts sent East. [R., Qs. 1-53, pp. 156-165; X. Qs. 91-

93, p. 178-]

The witness Knagenhelm produces a letter from Kil-

bourne-Jacobs Manufacturing Company, defendant's

Exhibit 5, reporting upon his inquiry that the set of

clamping parts shipped East cannot be located; thus

showing diligent search for such clamping parts through

the firm whose agent received the same for shipment

East and gave the receipt, defendant's Exhibit M, to

Ruggles. [R., p. 428.]

Defendant testifies [R., X. Qs. 33-52, pp. 54-62]

that the clamp members and their associated parts,

as part of the Ruggles truck, defendant's Ex-

hibit C, in its present condition, were made in

duplication of the original clamp members and

associated parts, that w.ere used for a period of some

four years before the date of the Bryan application, only

a week or so before defendant testified, and were so made

under the direction of Ruggles, and were made at the

shop of Willows. Willows [R., Qs. 22-44, PP- 143-146]

and Ruggles [R., Qs. 59-62, pp. icx)-ioi] both corrob-
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orate this testimony as to the reconstruction of the

Ruggles truck, using- the original frame of the Ruggles

truck of 1897, for purposes of evidence in this suit.

There can be no reasonable doubt as to the long and

successful public use of the Ruggles truck, substantially-

reduplicated in defendant's Exhibit C, including the very

truck frame constituting part of the original Ruggles

truck, for a period of some four years prior to the date

of the Bryan application. Ruggles testifies that such

clamping truck so publicly used was in service at the

plant of Redlands Orange Growers' Association during

the visits of many outsiders, the latter numbering up-

wards of 1200 visitors. [R., Q. 83, p. 105.] As show-

ing the identity of the three sets of clamping attach-

ments applied to the frame of defendant's Exhibit C,

Willows testifies [R., Q. 40, p. 145] that no new holes

were drilled in the frame to accommodate the clamping

attachment now on defendant's Exhibit C.

It was not necessary for defendant to prove that the

Ruggles truck was ever brought to the attention of the

alleged inventor Bryan before the date at which he

claims he invented his foot-operated truck and filed his

application for a patent therefor. If the Ruggles truck

was invented and constructed and used publicly before

that date, it constituted an anticipation sufficient in law

to destroy the claim for novelty and invention now made

by Bryan. Such is the law and such is the stipulation

made by complainant in the trial.

But defendant did prove that very state of facts, and

in part by the testimony of Bryan himself.

Defendant testifies that he has known Bryan, the pat-
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entee of the patent in suit, since some time in the year

1900. [R., Qs. 24-26, p. 43.] He goes on to relate the

development of his acquaintance with Bryan. It ap-

pears that they were both engaged in certain mechan-

ical pursuits at the same shop in Riverside in that

year. Parker states that Bryan one day came into

the shop and said to him, "George, I think that if

"one should get out a truck which would clamp

"the box in place of having to slip the nose of the

"truck underneath the stack, he Vv^ould have a pretty

"good thing." At this time Parker asked Bryan the

question, "What about the Redlands man?" And he

testifies that Bryan did not say very much, but asked

Parker the question, what he (Parker) knew about the

Redlands man; and that he (Parker) said, "He has a

"truck which picks up the stack much the same as you

"speak of doing"; and that Bryan came into the shop

and made some irons for a clamp truck. Parker testifies

that it was known in the shop what Bryan was making,

and it was no secret, Bryan being asked by some in re-

gard to the Redlands truck, which latter was talked

about more or less. By the Redlands truck Parker

states that he means the Ruggles truck, which he saw

in 1899 in Redlands. [R., Qs. 27-28, p. 45.] It is highly

probable that Parker discussed the Ruggles truck with

Bryan at this time, as it was in the previous year that

Parker said he witnessed the operation of the Ruggles

truck, and these discussions of clamping trucks by Par-

ker and Bryan were during the year previous to the year

1901, in the latter part of which (Nov. 30, 1901) Bryan

filed his application for the patent in suit.
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Bryan admits [R., Os. 2-5, pp. 211-212] that he is ac-

quainted with the defendant Parker, and first met him at

Riverside eight or ten years before the date of his testi-

mony, and admits that at the time he first met Parker

he (Bryan) was working in the machine shop mentioned

by Parker. [R., Qs. 24-26, p. 43.] The strongest state-

ment in contradiction of Parker's positive testimony is

that Bryan sa3/-s that he has ''no knozvledge of having any

"conversation with any one" concerning clamp trucks

before he commenced manufacturing them, namely, in

1902, or, as he states in another part of his testimony,

1 901, excepting one A. W. Miller and one J. K. Wood-

ward. [R., Qs. 51-56, pp. 220-221.] He admits, how-

ever, that he talked with Parker at the Stoner Iron

Works, which was the shop they both referred to, about

general matters, in 1900 or 1901. [R., Qs. 59-60, p.

222.] It will be noticed that Bryan does not make

a definite denial of Parker's definite statement concern-

ing their discussions of clamping trucks. As indicating

the haziness of Bryan's recollection of the facts and cir-

cumstances surrounding the clamping truck situation at

this time, it may be pointed out that Bryan testified that

in 1900 he talked to the foreman of La Mesa Packing

House, stating that he (Bryan) could construct a truck

that would do away with a great many annoyances en-

countered in the use of the ordinary nose truck. [R., Q.

52, p. 220.] It seems but fair to deduce from all this tes-

timony of Parker and Bryan that the Ruggles truck was

a matter of common knowledge at the shop of the Stoner

Iron Works in 1900, when both Parker and Bryan were

in attendance there; and that in this manner Bryan re-
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ceived actual notice of the existence in Redlands, only

some twelve miles distant, of a truck very similar to that

he afterwards patented. '

Bryan states [R., X. Qs. 41-52, pp. 230-231] that

he had certain conversations with Ruggles re-

garding the Bryan truck, but says that they

took place in December, 1901, or January, 1902

—after the filing of his application—and on these

occasions Bryan Was at the packing house of the Red-

lands Orange Growers' Association; and that on one of

these occasions Ruggles showed Bryan the iron part of

the clamping truck, the truck being dismantled. Thus

his testimony is corroborative of the evidence above re-

ferred to, of the existence of the Ruggles truck, as first

assembled; the bundle of irons which Bryan speaks of

being possibly those first used to embody the device of

Ruggles, or possibly being those later shipped East, as

covered by the receipt, defendant's Exhibit M, which

was given Ruggles in March, 1902, by Mr. Schabel, a

salesman for the Fairbanks-Morse Company, to which

company Ruggles sent his truck to be examined by their

experts, with a view of their manufacturing the truck.

On his redirect examination, however [R., R. D. Qs,

2-19, pp. 239-242] Bryan admits that Ruggles came

over to Riverside on hearing that Bryan and his

associate were manufacturing clamp trucks, and

called at their place, stating that he (Ruggles)

had done some experimenting along that line

and had heard that they had a clamp truck, and

also that he was anxious to investigate; and that he had

used the truck some. Bryan admits that Ruggles called
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at their place in Riverside, very near Tlianksgiving, in

November, 1901, and does not remember whether it was

before or after Thanksgiving Day. Bryan would not

swear that it was not before the 20th of November, 1901.

Bryan swore to and executed his application for the pat-

ent in suit November 25, 1901, and filed it November

30th, 190 1.

The question was asked Bryan [R., R. D. Q. 20, p.

242] : "Now when Mr. Ruggles first spoke to you about

"this truck of his did you go into the matter considerably

"with him?" A. "Yes, we went all over the matter, had

"a thorough understanding at that time." The question

then followed [R., R. D. Q. 21, p. 242] : "How fully did

"he explain the matter to you?" A. "Well, Mr. Rug-

"gles after stating his business and requesting to be

"shown the truck was asked into the shop and shown

"truck in question, and after examining it thoroughly

"said something to the effect that it wasn't what he

"heard it was, and that he didn't consider it any

"infringement on him. After talking the matter over

"with me, he and Mr. Miller had a talk regarding the

"truck and to Mr. Miller he said he was willing to

"resign in our favor. He went away seeming then en-

"tirely satisfied."

This is the same Ruggles of Redlands, about whose

truck Parker talked with Bryan before Bryan made his

first clamp truck, which Bryan has testified [R., X. Q.

II, p. 225] was in October, 1901. Bryan testified that

he talked with Ruggles just about, and probably be-

fore, the day upon which Bryan swore that he became

the inventor of the clamping truck, and Ruggles told him
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about the truck which had been in use at Ruggles' place

in Redlands some four years. Bryan testifies that

according- to Ruggles' description at this time, he gained

the impression that the Ruggles truck had clasping mem-

bers, which clasped from the front of the box and com-

pressed the load by the inward movement of the clasping

members from the front. [R., R. D. Q. 31, p. 245.]

Bryan also testifies that Ruggles told him that he

(Ruggles) had a mechanism for throwing the clasp-

ing members into position from behind. [R., R. D.

Q. 32, p. 245.] Bryan's memory is so faulty as

to the specific conversation which Parker swore

he had with him in 1900 concerning the Ruggles truck

that it is not strange that his statement as to what

Ruggles told him about the Ruggles truck is somewhat

at variance with an exact description of the construction

of the latter. Bryan states [R., R. X. Q. 5, p. 248] that

he was shocked at Ruggles' disclosure to him, and quite

probably it may have been a shock for him to meet face to

face the producer of the truck which he hoped to patent

and which Parker and others had talked with him about

a year or so before.

Ruggles tells a very different story about this con-

versation at Riverside with Bryan in the latter part of

190 1, as will later be pointed out. The testimony of Mr.

Bryan shows that when testifying he was in the em-

ployment of the complainants, and this fact must be

borne in mind. He was called on behalf of defendant,

in order that the whole truth might be gotten at by a fair

resolution of his testimony in admixture with that of

the other witnesses; and when we contrast it with the
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testimony of the at present disinterested party Ruggles,

whom Parker testifies is his (Parker's) worst competi-

tor [R., Q. 30, p. 380], and test it with his admissions set

forth above, it seems clear that Ruggles and Parker are

telling the truth, while Bryan, to deal with him mildly, is,

at least, moved by self-interest to a convenient forgetful-

ness of the all-important events and dates.

Ruggles, recalled to the stand, not merely to impeach

the testim.ony of Bryan, but in order to get at the whole

truth concerning the conversations and acts involving

jointly Bryan and Ruggles, during the last of 1901 and

the first of 1902, states that he (Ruggles) went to Bry-

an's or Miller's factory in Riverside [R., Q. loi, p.

276] ; that he did not go there because he

(Ruggles) had heard that the other people were

making a truck, as he already knew they were

making a truck, and he had seen the truck,

and that he is under the impression that he

dropped in on these people incidentally, and cannot re-

member that very much conversation was held, but as

for tellino^ Brvan or Miller that he had made some ex-

periments, that may be possible.

He states [R., Q. 102, p. 278] that he never said

that the truck which he had used was not satisfactory

at that time, nor said so to anybody; that the truck

was satisfactory (the Ruggles truck), and that "we"

would not have discontinued the use of it had not "we"

turned it over to the Fairbanks-Morse Company (as

per defendant's Exhibit M). [R., p. 416.]

Ruggles goes on very directly and very logically, con-

tradicting the testimony of Bryan, as to the visit of
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Ruggles to the shop of Bryan and Miller in November,

1901. [R., Q. 104, p. 279.] "As to requesting being

"shown the truck and being taken to the factory,

"I remember nothing of it. I know I have seen the truck

"and I know I walked into the factory without request-

"ing anything; while in the factory I saw a few trucks,

"and parts of trucks lying around. I do not remember

"saying Mr. Bryan's truck was not what I heard

"it was. I am sure I did not go by what I heard for I

"had seen the truck. As to resigning in anybody's favor

"and that I did not consider Mr. Bryan's truck an in-

"fringement upon mine, there was nothing to it, for at

"that time I had no rij^hts that I felt could be infringed

"upon because the time for applying for a patent on my
"truck had passed long before I had seen or heard of

"Mr. Bryan or his truck." That is, it had been in com-

mercial use, open and notorious, for more than three

years before the date in question.

How absurd this makes the attempt of Bryan to char-

acterize Ruggles' clamp truck efforts as abandoned ex-

periments. If Bryan knew all about the truck of the

Redlands man, Ruggles, as Parker testifies he did, hav-

ing discussed the same with Parker some year or two

before, of course Bryan knew that Ruggles was debarred

from filing an application for patent by the public use

of the foot-operated clamp truck produced by Ruggles.

It was doubtless very shocking to Bryan to have Ruggles

appear on the scene just as he (Bryan) was about to

make an oath of invention concerning a clamp truck like

the Ruggles truck; but he doubtless knew that Ruggles
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could never get a patent through interference with his

(Bryan's) application.

Ruggles clearly identifies the truck of his production,

as referred to in his testimony last quoted, as a clamp

truck, foot-opcratcd, having clamping arms and springs

to open the same, the same having been used at the pack-

ing house of the Redlands Orange Growers' Associa-

tion, as per his previous testimony. [R., Qs. 107

and 108, p. 280.] And so we have Bryan charged

through both Parker and other persons at the Stoner

Iron Works in 1900, and through Ruggles himself, in

1 90 1, in the latter instance at a period coincident with

the date of his application for the patent in suit, with

actual notice of the Ruggles truck used some three or

four years before at Redlands, a place but 12 miles dis-

tant from Bryan's home.

It was also shown that Stebler, one of the complain-

ants, also had notice of the existence of the Ruggles

truck, some two years prior to the date of the application

for the Bryan patent in suit; not for the purpose of de-

priving Stebler of any rights he acquired from Bryan,

but for the purpose of corroborating Ruggles and Par-

ker's testimony as to the prior invention and public use

of the Ruggles truck.

But in addition to this we find the most persuasive evi-

dence in the Bryan patent itself, that he knew of the

state of the prior art and of the prior existence and use

of the Ruggles device.

If Bryan had really been the first inventor to devise

a general plan or method or principle by which a truck-

man could operate by his foot or hand clamping jaws or
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arms so as to grasp a package and hold it on a truck, and

then release it at will, he would have applied for and ob-

tained a patent covering broadly any clamping devices

so operated by truckmen. This is undeniably not the

case. In fact, he makes no such sweeping assertion in

his specification, as heretofore pointed out, and as is

clearly manifest from even a casual perusal of the Bryan

specification. [R., p. 385, p. i, lines 14 to 22, inclusive.]

So also in the sixteen claims of the Bryan patent, the

inventor makes no attempt to claim any exclusive right

to any broad improvement in the art of making hand

trucks, or to the discovery of any novel general method

or principle enabling the truck operator to clamp a pack-

age to the face of a truck and release it therefrom by a

foot-controlled lever or a hand-controlled lever. All he

specifies or claims is the combination of the specific

forms of mechanical construction which he therein sets

forth. Nothing more.

Bryan simply sets forth a claim to have invented an

improved mechanical means, consisting of "the combi-

nation" with the truck frame of a foot lever connected

with and operating a pair of clamp members ''pivoted"

on the truck frame itself, and a spring device also at-

tached thereto, by which the clamp members are held in

suitable alignment when the operation of the foot lever

is not causing them to grip the package, and whereby

such alignment is restored when the weight of the pack-

age is removed from the clam])ing members, all in vary-

ing scope.

Of the claims relied upon in this suit, claims 1,15 and

16 are fairly representative of tlic l)roadest claims in the
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tofore and hereafter pointed out, claims i, 12, 14, 15 and

16 of the patent in suit never should have been allowed

and made part of the patent. The other eleven claims

are limited directly to specific forms of structure, pos-

sibly novel with Bryan, and may contain elements of

patentability sufficient to support their validity. But as

to this the present issues are not concerned.

Ruggles testifies [R., Qs. 110-113, pp. 280, 281]

that he first met Stebler either in 1898 or 1899, and had

a conversation with Stebler when the latter and his then

partner, Fay, jointly visited Ruggles' packing house at

Redlands.

Ruggles testifies further [R., Qs. 114, 115, p. 281]

that Stebler made many visits to the Ruggles packing

house, and that the Ruggles truck was at that packing

house during all of these visits of Stebler up to the time

the truck parts were turned over to the Fairbanks-Morse

Company. Ruggles further states [R., Qs. 116, 117, pp.

281, 282] that he "can think of a good many things

"which were talked of during Mr. Stebler's visits, and

"I can remember many things that came up during

"conversations that took place before a certain time,

"and that time referred to was when the Fay & Stebler

*'Co. built a certain double grader or sizer for 1. L. Lyons

"& Sons, of Redlands," which was built in 1899 [R.,

Q. 117, p. 283], and that the conversations at that time

were all bearing on packing house machinery; and that

during the season of 1898 and 1899 Fay came to him re-

garding a certain brushing machine [R., Q. 117, p. 282]

;

that he went to Riverside, looked at Fay's machine,
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went back to Redlancls, and started devising a brushing

machine of his own, and that Fay and Stebler came to

Redlands, saw parts of the machine, went back to River-

side, returned to Redlands and then informed Ruggles

that the invention was theirs. Finahy, it seems, ar-

rangements were made to take out a patent on the

brushing machine in Ruggles' name. A contract was

entered into between Ruggles and Fay and Stebler con-

cerning this brushing machine, and this is in evidence

as "Complainants' Exhibit, Ruggles Contract," and

bears the date of October 24, 1899. [R., p. 405.] He
testifies that during a visit of Fay and Stebler to the

plant at Redlands, while negotiations were in progress

concerning this brushing machine, and during the dis-

cussions of other matters, Fay and Stebler stated their

desire to get control of as many patents as possible, and

that while going over the things that Ruggles was work-

ing on, Fay and Stebler and himself talked of the feasi-

bility of getting patents on certain of the same; and

that during one of these conversations at the Redlands

plant Ruggles distinctly remembers that Stebler said

''That truck is worth getting a patent on," pointing to

the Ruggles truck. Ruggles testifies that "at that time

"the truck had been in use for a long time." [R., Q. 117,

p. 282.] He meant his "old clamp truck, which I have

"referred to before, and the same one which I turned

"over to the Fairbanks-Morse Co. I remember just

"where the truck stood when Mr. Stebler made that re-

"mark and I also remember where Fay and Mr. Stebler

"stood. The truck was in plain sight at the time.'*

[R., Q. 118, p. 286.]
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Ruggles testifies that he further fixes the time of this

remark of Stebler's by the coincidence that he (Ruggles)

was building a double grader at the time and that Fay

and Stebler decided to go to making graders, so they

came to Ruggles' packing house and made drawings of

the Ruggles grader and then went over to Lyons' pack-

ing house and sold Lyons one of the machines. Lyons'

books show that that machine was sold to him by Fay

and Stebler in 1899. [R., Q. 117, p. 282.]

The above is the direct and unequivocal testimony of

an entirely disinterested witness, a business man of high

standing, as to Stebler's knowledge of the existence of

the Ruggles truck over two years before Bryan filed his

application for that patent in suit. But this is not all.

As showing the impression which the Ruggles truck

made upon the mind of Stebler in 1899, we find Stebler

reverting to that truck some seven years later.

Ruggles testifies [R., Q. 119, p. 286] that the summer

before that during which his testimony was taken, name-

ly in 1906, he went over to Stebler's place (at Riverside)

and had a talk with Stebler, and that while there Stebler

stepped outside in front of his factory and beckoned

Ruggles to come out there.

He then goes on to relate that "While We were out

"there, he asked me what become of that old truck of

"mine. I told him that I had turned it over to the Fair-

"banks-Morse Co. He asked me if I could get it. I

"told him I thought I could. He asked me if I would

"get it and sell it to him. He said he would like to get it

"and all to do zvitJi it and he would pay me well for it.

"I told him that I would see about it when I got time."
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Riiggles states [R., O. 120, p. 287] that he does not re-

member having an}- further conversation with Stebler

about that truck. We shall see further on that Stebler

was exceedingly anxious for assurances as to whether

that Ruggles truck "and all to do with it" was to be

included in a deal with Ruggles. As to Stebler's interest

in this truck and its history and the circumstances at-

tending its production and use, embraced within the

statement "all to do with it," we can only deduce, in

view of the relation of that truck to the present issues,

that Stebler was in 1906 gifted with prevision which

spurred him to attempt to get within his possession and

control every vestige and part of that Ruggles truck and

all concerning it.

Upon cross-examination it was attempted to confound

Ruggles as to the date of the quoted statement by Steb-

ler ; but with all reasonable certainty, in view of the lapse

of from eight to ten years, Ruggles persistently clung

to the year 1899 [R., X. Qs. 183 to 194, pp. 290-291 ] ; nor

could Ruggles be shaken in his testimony to the effect

that both Fay and Stebler were present upon the im-

portant occasion when Stebler volunteered his advice

as'to the patenting of the Ruggles truck; advice which

from its very nature presupposes his general famiHarity

with the structure and function of that truck. Mr. Fay

has since died [R., X. Q. 197, p. 291], leaving Stebler

alone to admit or deny Ruggles' assertions concerning

the conference between Ruggles, Fay and Stebler, when

the remark was made concerning the Ruggles truck.

We shall later see how inherently contradictory and

wavering is the testimony of Stebler, about both the
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Further testimony by Rnggles on his cross-examina-

tion [R., X. Qs. 248 and 249, pp. 298 and 299, and

X. Qs. 259 to 265, pp. 300-302] only serve? to bring

out w^ith fuller force his certainty as to the time

that Stebler made the remark at Redlands about

patenting the Ruggles truck. Ruggles' testimony

is complete and consistent with respect to the

relations of time concerning the manufacture of the

first brusher or polisher by Ruggles, negotiations be-

tween Fay and Stebler concerning the same, the execu-

tion of the Ruggles contract, and the suggestion by Steb-

ler to Ruggles that Ruggles should certainly patent his

clamp truck. Ruggles testifies [R., X. Qs. 300 to 302, pp.

308-309] that he built his first orange brusher of the kind

covered by the Ruggles contract in 1899, during the

months of August to December, inclusive. The exhibi-

tion of the truck and Stebler's remark about it must

surely have been some time during that year.

The rebuttal testimony, as will be seen, utterly fails

to break down the conclusive proofs on behalf of de-

fendant as to actual notice on the part of Bryan and

Stebler of the existence and successful use of the an-

ticipatory Ruggles truck. When asked under cross-

examination if he was ready to swear that prior to the

execution of complainants' Exhibit Ruggles' Contract,

he, Stebler, did not have any discussion with Mr. Rug-

gles concerning any details of the machine, he answers,

"Well, not strictly." [R., X. Q. 16, p. 549.] The only

form of denial of Mr. Ruggles' testimony he attempts

is that he denies [X. Qs. 18 and 19, pp. 549-550] that
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the arrangements were made concerning the Rug-

gles' contract. Whose word are we to take,

Stebler's, unsupported, he being one of the com-

plainants, or that of Ruggles, defendant's "worst

"competitor"!? Even supposing that Stebler did not

have personal notice of everything which occurred

during these negotiations, Fay did, as Stebler tes-

tifies that Fay carried on the negotiations with Rug-

gles; and if the partners were, as Ruggles has testified,

and as we will see later on, Stebler admits, trying to

get what inventions that Fay and Stebler could from

Ruggles, and Fay saw the clamp truck, it is but reason-

able to suppose that Stebler heard of it. But we shall

show that Stebler admits personal knowledge of this

truck of Ruggles' at a period not very remote from the

year 1899.

Stebler testifies that he put in a brusher for I.

L. Lyons & Sons in Redlands in August, in

1899. He testifies [R., X. Qs. 32, :^^, p. 552]

that he installed the brusher himself in Red-

lands at that time, which falls within the period

during which Ruggles testified that Stebler made

the remark to Ruggles about patenting Ruggles' clamp

truck. It may reasonably be inferred that Fay was in

Redlands at the same time, and that it was then that

Fay and Stebler went jointly to Ruggles' place and saw

the clamp truck. Stebler claims that he recollects being

at Redlands in company With Fay on only one occasion,

namely in July, 1899; and that on this occasion he and

Fay called socially at Mr. Ruggles' house. [R., Q. 27, p.
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530-] Stebler remembers this nine years' old social call

very distinctly, but is unable to recollect calling at the

Rug-gles plant with Fay, in spite of Ruggles testimony,

quoting the very words uttered by Stebler during some

such call. Stebler does not deny that he visited the

packing house of Ruggles at Redlands in the latter part

of 1899, for he admits [R., Q. 33, p. 532] that Fay

and himself did go to Riverside to see the brushing ma-

chine, but not in company as he has any recollection.

He states : "I did not see it until it was practically com-

"plete." When asked [R., Q. 34, p. 532] when he saw

this machine, and where, he admits that it was in Oc-

tober, 1899, w^hich was the month when the Ruggles

contract was closed, while in the packing house of Red-

lands Orange Growers' Association at Redlands. So

Ruggles was right, Stebler was surely at his place at

the time (August, 1899) stated by Ruggles.

Stebler will not admit that during a conversation had

between Mr. Fay, Mr. Ruggles and himself at the Red-

lands Orange Growers' Association packing house, he

(Stebler) remembers having said "that truck is worth

"getting a patent on," pointing to the truck. Now% al-

though he has denied ever being in Redlands with Mr.

Fay, with the exception of one occasion, that of the social

call, he evidently thinks he had better be careful about

squarely contradicting Ruggles, so he states, "I consider

"that it is not correct," referring to Mr. Ruggles' testi-

mony. [R., O. 50, p. 538.] He has in mind, evidently,

the time when he is willing to admit he did see this

truck at Redlands, about the fall of 1901. [R., O.

53, p. 539.] Testifying that he had no knowledge
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that Ruggles had anything in the way of a clamp truck

until the fall of 1901, and further that it was news to

him w^hen he did learn of it, he resorts to an equivocal

and slippery attempt to reconcile his admission of hav-

ing seen the truck later on, and his denial of having

been twice in Redlands with Fay, by the statement [R.,

Q. 52, p. 539] that "I did not make any such statement

"at the time Mr. Ruggles has testified I did in the pres-

"ence of himself and Mr. Fay. It is possible I may

"have made such a statement to him when the matter of

"this truck was called to my attention later, but of this I

"have no recollection."

Stebler finally admits [R., O. 53, p. 539] that in the

fall of 1 901, having taken over Fay's interests in the

partnership business, he went to Ruggles' place at Red-

lands and discussed with Ruggles various things per-

taining to packing house equipment, and during that

conversation the matter of the Bryan truck came up.

He says, "I don't remember just how and it was tlien that

"Mr. Ruggles stated to me that he had made some ex-

"periments along that line, and that he then had a truck

"of that character he had made, and he called my atten-

"tion to it as it stood off to one side of the packing

"house, but I did not see it used, and as I was not in-

"terested in it, or in the matter of trucks of any kind, I

"did not give it any attention, could not even state how

"it was made or how it was operated, and I do not think

"there was much said about it, further than merely call-

"ing attention to it."

It is thus seen that Stebler endeavors to put the re-

ception of such knowledge some two years after the date
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trying to suggest the deduction that possibly this was

after November 25th, 1901, when Bryan signed his ap-

plication. For he says that it was after the opening of

the orange season in the fall of 1901. This partially in-

definite designation of the time w'hen, he (Stebler)

states, he first came into knowledge of the Ruggles truck

does not ring true as against the positively located period

of the disclosure of this truck to Stebler, by the testimony

of Ruggles.

Stebler, however, remembered the incident last con-

sidered, and the disclosure of the Ruggles truck to him,

sufficiently well, at least five (as per Stebler) and appar-

ently seven (as per Ruggles) years later, to try to get

possession of it "and all to do with it." When the subject

of the visit of Ruggles to Riverside in the summer of

1906 was brought up [R., Q. 62, p. 541] Stebler elab-

orates a curiously cunning version of the facts and cir-

cumstances alleged by him to have surrounded this inter-

view. We say curiously cunning because, as the Record

shows, Stebler is a very shrewid and cunning gentleman.

Too shrewd and cunning to attempt to stand on merely a

point blank denial of Ruggles' important testimony. And
yet, like all such men when trying to equivocate, his

tongue slipped. First he tries to discredit Ruggles' tes-

timony by contradicting it in some unessential details.

Then he states that he and Ruggles went into the mat-

ter with regard to Stebler's firm taking over various

enterprises of Mr. Ruggles', stating that he (Stebler)

asked Ruggles if he was willing to dispose of such de-

vices as he (Ruggles) was then manufacturing. He
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states that Ruggles acceded, providing he could dispose

of all these devices. Nbthing, however, ever came of

this proposition, in spite of further negotiations along

the same lines. Then follows the fatal slip of the tongue

[R., Q. 62, p. 541], for he admits that he must have dis-

tinctly remembered the Ruggles truck, which had first

come to his knowledge so many years ago, because he

testifies, referring to Ruggles, "He did not mention any-

"thing about this clamp truck, and naturally I asked him,

"and it was then we had a conversation in regard thereto

"at the front of the shop."

On his cross-examination Stebler became very much

mixed [R., X. 0. 49 to X. Q. 66, pp. 554-559] as to all

those matters concerning his first knowledge of

the existence of the Ruggles truck, what he saw

at that time, what he remembered the truck to

be, what his conversation with Ruggles in 1906

was, and so forth. For instance, in answer to

cross-question 49 [R., p. 554] he starts off by

stating, that he "did not propose to buy this truck

"and all to do with it"; but he says, "having heard of

"this truck" (in spite of the fact that he had already

testified he had seen it), "and also that he (Ruggles)

"had made some application to the United States Patent

"Office for protection, I was desirous, of course, of hav-

"ing an understanding as to Whether or not this was in-

"cluded in what he proposed to turn over to us, and in-

"asmuch as he had not mentioned or estimated it among

"other things which he did mention, I asked him about

"it." He is very careful to state [R., X. Q. 51, p. 555]

that it may have been as late as the early part of 1902
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when he saw this truck at Redlands, thus saving himseh'

from any possibihty of contributing testimony as to the

pubhc use of this truck before Bryan filed his apphca-

tion.

When asked [R., X. Q. 54, p. 556] how he remem-

bers that the Ruggles truck wasn't an ordinary two-

wheeled nose truck, he answers : "This from the fact that

"improvements over the old nose two-wheeled truck

"were then a matter of more or less discussion brought

"about by the entrance of Bryan into the field." This

does not at all jibe with his following testimony, in which

he stated [R., X. Q. 55, p. 556] that he cannot recall

any reference by Ruggles to the truck as being the same

as the Bryan clamp truck. When asked to state his

source of information as to the Ruggles truck, which

he saw at Redlands, with respect to the same being the

Ruggles truck, he says that Ruggles was himself the

source of information, he having never heard of it nor

seen it. What Ruggles did as a source of information

regarding this truck was to call Stebler's attention to it

as it stood off to one side of the packing house. Yet

Stebler says, "I did not give it any attention, could not

"even state how it was made or how it was operated, and

"I do not think there was much said about it further than

"mere calling attention to it." [R., Q. 53, p. 539.] Now,

if Ruggles did nothing but call Stebler's attention to the

truck, and Stebler did not pay any attention to it, how

did Stebler remember in 1906 what he saw some five

or seven years before? Stebler testifies [R., X. Q. 59,

p. 557] that he is not willing to swear that the truck

which Ruggles pointed out to him in 1901 was different
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in construction from the truck pictured in defendant's

Exhibit F (a plain nose truck). He states [R., X. Q.

60, p. 558] that he cannot in a general way state the

construction of the truck Ruggles showed him, and

about which they talked in 1906. His answer to X. Q.

61, p. 558, is along the same line, and he states [R., X.

Q. 62, p. 558] that "What I had in mind at that time

"and what we had our conversation about, was whether

"or not that truck was to be concerned in and made a

"part of the proposition he was then offering to us."

Can it be believed, when tested by the rules of simplest

business common sense, that Stebler expected to draw a

blank in his deal with Ruggles, considered in 1906? In

his next answer he states that they certainly should have

expected Ruggles to have delivered the truck had the

deal gone through. In spite of counsel's evident attempt

on redirect examination to extricate Stebler from the

mire of these admissions, he makes, on further cross-

examination [R., X. Q. 65, p. 559] the unqualified ad-

mission that he supposed it was understood that the

truck referred to in his talk with Ruggles in 1906 was

the truck spoken of at different times in this proceeding,

and was the Ruggles truck; and in the next answer he

identifies defendant's Exhibit C as typifying the truck

referred to in the previous answer as that which he and

Ruggles discussed in 1906, and states that he believes

that defendant's Exhibit C purports to be a reproduction

of that truck. [R., X. Q. 66, p. 559.] We con-

fidently assert that this kind of testimony does

not rebut the stable testimony of Ruggles to the

effect that Stebler saw his truck in 1899 in the



presence of Rugglcs and Fay; that Stebler then had

an opportunity to form a definite mental image of the

truck, and that in 1906, after the Bryan patent was is-

sued, and to the end that the complainants might have

under their absolute control that truck, Stebler himself

brought up the subject of that truck and tried to get

hold of it. Fortunately for the defendant, Stebler failed

to do so, and thus it has been possible for defendant to

make proof of anticipation of the claims relied on of the

patent in suit by successful anticipatory public use by

means of defendant's Exhibit C and the testimony and

exhibits associated with it.

To recapitulate, then, we respectfully submit that more

than the law requires to show anticipation by the Rug-

gles truck was absolutely proven with respect to its first

assemblage of parts, including the exhibit irons G, H,

K and L; and as to its second assemblage, including a

substantial equivalent clamping mechanism, parts of

which were shipped East by the Fairbanks-Morse

Co.; and that the same frame, namely the frame

of defendant's Exhibit C, with the new set of

clamping parts reproduced just before said ex-

hibit was put in evidence, was included in both

the prior assemblages, and wtis used with the second

assemblage of clamping devices operated by a foot lever,

upwards of five years ; and that both Bryan and Stebler

had actual notice and knowledge of this truck and its

successful use prior to the date of application for the

Bryan patent in suit. The testimony of Ruggles and

Parker shows that the truck was openly used at the

packing house of Redlands Orange Growers' Associa-



tion, in the presence of hundreds of visitors and many

workmen, and was used for wheehng boxes of fruit out

of that plant and onto railway cars for several years

before Bryan filed his application. Knagenhelm testifies

that he saw^ the truck work at Redlands, and went there

for that particular purpose, in 1900 or 1901. [R., Qs.

32-35, pp. 186-188.]

It was not incumbent upon Ruggles to patent or man-

ufacture this truck. It was not necessary to show that

Bryan ever saw it or heard of it.

Under the stipulation on the record, or without its

aid, complainants' suit must fail for want of invention

in the claims relied upon in the patent in suit.

It is hardly necessary to call the attention of this court

to the text writers and to cases pointing out the dis-

tinction between an allegation and proof of want of nov-

elty per se, and an allegation and proof of want of in-

vention. Mr. Walker, in his last edition of his work on

Patents (sec. 62, p. 57, et seq.) states the rule as suc-

cinctly as any text writer, as follows:

"Novelty is not negatived by anything not substan-

"tially identical with the subject of the patent, even

"though the function of the prior process or thing was

"identical with that of the patented matter. This rule

"follows from the doctrine that a valid patent may be

"granted for a new means of producing an old result.

"But substantial identity in some respects is consistent

"with substantial difference in others. For novelty is

"negatived by a prior process or mechanism which in-

"cluded the subject of the patent, though it also included

"some other process or device. But if a patented process
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*W thing possesses distinct and apparently important

"characteristics not possessed by any alleged anticipa-

"tion, the defense for want of novelty, will fail. But a

*'prior process or thing, which will not defeat a patent for

"want of novelty may defeat it for want of invention.

"(Citing Untermeyer v. Freund, 58 Fed. 209; Universal

"Winding Co. v. Willimantic Linen Co., 82 Fed. 239.) It

"will do so wherever the observed difference corresponds

"in character with either of those differences between a

"patented process or thing, and the prior art, which in

"the second chapter of this book were shown not to

"constitute invention."

And in chapter second (Walker, sec. 23, p. 16), re-

ferred to, the rule is stated to be that

:

"It has been shown that the word 'discovered,' in

"sec. 4886 of the Revised Statutes, has the meaning of

"the word 'invented.' It follows that patents are granted

"for things invented, and not for things otherwise pro-

"duced, even where the production required ability of a

"high order. Novelty and utility must indeed charac-

"terize the subject of a patent, but they alone are not

"enough to make anything patentable, for the statute

"provides that things to be patened must be invented

"things as well as new and useful things. The courts

"have therefore declared that not all improvement is in-

"vention, and entitled to protection as such, but that to

"be thus entitled, the thing must be the product of some

"exercise of the inventive faculties."



And at sec. 25, p. 20, the same author says

:

*'It is not invention to produce a process, machine,

"manufacture, composition of matter or design which

"any skilful mechanic, electrician, chemist or other ex-

"pert would produce whenever required."

This principle and the provisions of the Revised Stat-

utes, sec. 4886, that a thing to be patentable "must not

"have been known or used by others in this country,'*

are the foundations for the rules that proof of priority

of invention and construction of a device by another per-

son invalidates a patent for substantially the same thing.

It is not invention for a man to produce a thing which

someone else has devised and produced before him.

They are also the foundation for the rule that if a

thing is once produced in tangible form it proves want

of invention later, even though it be abandoned before

the later alleg"ed invention, provided it was used long

enough to show that it would w)ork ;

—

Walker, sec. 63, pp. 58, 59, and cases cited

—

and also for the rule that whether the alleged in-

ventor knew or did not know of the prior invention is

immaterial.

Derby v. Thompson, 146 U. S. 482;

Universal Winding Co. v. Willimantic Linen Co.,

82 Fed. 240.
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Thf, De:fi:ndant's Proofs as to the: Ruggles Truck

FuivivY Mfft thf RfquirFmfnts of Law as to

What Proof is Nfcfssary to Show Anticipa-

tion BY A Prior Unfatfntfd Dfvicf.

We concede that, as stated by Wolverton, J., in Clark

V. Geo. Lawrence Co., i6o Fed. 512-514, citing Barbed

Wire Patent Case, 143 U. S. 275-284, ''A patent throws

"the burden upon him who would impeach it for want

"of novelty, and whenever an attack is sought to be

"supported by oral testimony the adjudications are to

"the effect that before it can succeed 'the proof shall be

"clear, satisfactory and beyond a reasonable doubt.'
'*

The question in such a case as this is purely one of

fact. But in the case at bar, by several disinterested

^yitnesses we have met this requirement, and have clear-

ly shown the invention, assemblage and practical use for

a long time prior to Bryan's production and application,

of a complete and practical truck, with a foot-controlled

device assisted by a spring, and operatively connected

with clamping jaws. Moreover, we have also met the

sometimes required condition, that the alleged antici-

patory structure should, so far as reasonably possible,

be produced and placed in evidence. All of the essential

parts of the Ruggles truck, except one later set of the

clamping members, which are shown to be beyond the

reach of the process of this court, were found, fully iden-

tified, and are in evidence. What more can be required

of us?

Novelty is negatived by prior knowledge and use in
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this country, by even a single person, of the thing pat-

ented.

Coffin V. Ogden, i8 Wallace 120;

Brush V. Condit, 132 U. S. 39.

"Novelty is also negatived by evidence that even one

"specimen of the thing patented, existed and was known

"in this country prior to its invention by the patentee,

"even though it was not used prior to that time."

Walker on Patents, sec. 72, p. 67.

Citing

Corn Planter Patent, 23 Wallace 220;

Parker v. Ferguson, i Blatch 408

;

Pitts V. Wemple, 2 Fisher 15;

Stitt V. Railroad Co., 22 Fed. 650;

Universal Winding Co. v. Willimantic Linen Co.,

supra, 82 Fed. 239.

When in a wire coil machine the invention claimed is

separably open jaws and rolls, an old operative machine,

in which this arrangement appears, constructed by an-

other party some three years earlier, according to the

testimony of several who saw and examined it, is suffi-

ciently substantiated to be received as anticipation.

Diamond Drill & Machine Co. v. Riley Bros., 120

Fed. 295.

The decision of the Circuit Court should be reversed

and the bill of complaint dismissed.

Respectfully submitted,

Tracy C. Becke^r,

Raymond Ives BlakesleE,

Counsel for Appellant.
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APPCLUE'S BRICr.

This case comes before the court at this time on an

appeal from an interlocutory decree of the Circuit Court

of the United States for the Southern District of Cali-

fornia, Southern Division, granting a permanent in-

junction against the further infringement of letters pat-

ent of the United States Number 714,140, dated No-

vember 25th, 1902, issued to Edgar J. Bryan for ''hand

trucks" and assigned by mesne assignments to the ap-

pellees, the complainants in the court below.
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The sole question before the court in this appeal is:

Did the Circuit Court err in granting an injunction

f

Jurisdiction of the appeal rests on Stat, at Large Ch.

803, page 660, as amended, and only so much of the

controversy as is necessary to determine whether the

Circuit Court erred in granting the injunction is before

the court for review on such an appeal.

The title of appeUees to the letters patent is conceded.

[Transcript Record page 86.!]

The only ground upon which the order for the injunc-

tion can be contested is the defense that the invention

covered by the letters patent was not novel at the date

of the invention thereof by Edgar J. Bryan. In other

words, the defense is ANTICIPATION. This defense

is alleged to be made out by proof of the public use, for

more than two years prior to the date of Edgar J. Bry-

an's application for the patent in suit, of a truck at Red-

lands, Gal., by one Henry B. Ruggles, w^hich truck, it 'is

claimed, embodied a construction and interrelation of

parts and mode of operation which were substantially

the same as the Bryan invention, and this defense is

also alleged to be made out by certain prior patents

which are claimed to describe and embody substantially

the same construction, interrelation of parts, and mode

of operation as the Bryan invention.

There is no question but that the trucks which ap-

pellee was manufacturing and manufactured embodied

the construction, interrelation of parts and mode of op-

eration set forth in the Bryan patent and embraced with-

in claims i, 12, 14, 15 and 16 thereof. In other words,

if the patent is valid, infringement thereof and of each
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of these claims is admitted by appellee. This admission

is an admission in writing filed in the case in the Circuit

Court, and removed all necessity of considering any

question of infringement from the case. We quote from

this written concession as follows

:

"Stipulation.
Be it remembered that in open court during the final

hearing of said suit, the parties thereto, by their re-

spective solicitors, conceded, stipulated and agreed as

follows

:

First.

The defendant concedes, admits and stipulates that

hand trucks manufactured by the defendant like defend-
ant's Exhibit "B" contain and embody the combination

of parts in the interrelations set forth in claims one,

fourteen, fifteen and sixteen of the Bryan patent Num-
ber 714,140 herein sued on, and that the construction

and interrelation of parts shown and described and set

forth in defendant's Exhibit "A," the Parker patent,

contains and embodies the combinations and interrela-

tions of parts set forth and claimed in claims one, twelve,

fourteen, fifteen and sixteen of the Bryan patent Num-
ber 714,140, herein sued on; and for the purpose of this

hearing it is conceded and admitted that defendant has
made and sold at least one clamping hand truck like de-

fendant's Exhibit "B" and has made and sold at least

one hand truck like and embodying the mechanical con-

struction, combination and interrelation of parts shown
and described in the Parker patent, defendant's Exhibit
*'A"; and intends to continue the manufacture and sale

thereof unless the same are held to be an infringement
of said Bryan patent Number 714,140," [Transcript

Record, pages 684-687.]

By this written stipulation appellant is estopped from

claiming in this court that the trucks which he had

manufactured and was engaged in manufacturing in-

fringed each of said claims of the Bryan patent, and he
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cannot be permitted to urge the contrary in this court.

This court is called upon to review the action of the

Circuit Court on the record before that court. The for-

mal written admissions of infringement filed by appellant

in the court below, and upon which the decree is based,.

is conclusive against appellee in this court. The only

question before this court, then, is the validity of these

claims of the patent in suit.

It follows, therefore, that appellant's third and fourth

assignments of error cannot be considered by this court.

These assignments of error raise the question as to

whether the trucks which appellant was engaged in

manufacturing, or which he had sold, "contain and em-

body the combinations and interrelations of parts set

forth and claimed in claims one, tzvelve, fourteen, fifteen

and sixteen of the Bryan patent 714,140, herein sued

on," which question is not an open one, but, in the lan-

guage of the stipulation, is one which on the record ap-

pellant ''concedes, admits and stipulates."

Appellant is estopped, on the record of proceedings

in the court below, from now contending that his trucks

do not contain and embody the patented combinations or

the interrelations of parts claimed in these patented

combinations. The stipulation was the basis of the

decree below, and the court below could not have found,

in the face of this admission and stipulation by appellant,

that appellant's trucks did not contain the combinations

and interrelations of the said claims of the patent. It

would have been error for the court below to have found,

in spite of this direct admission of appellant, that the

appellant's trucks did not contain these combinations
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and the interrelations of parts claimed in these combi-

nations claims. Appellant having agreed in writing

that the facts of the case are that his trucks contain and

embody these combinations and interrelations of parts,

the court below cannot be said to have erred in decreeing

the facts as thus stipulated, conceded and admitted in

writing by appellant.

It also follows that the supplemental assignments of

error (appellant's brief, pages 6 and 7), numbered 4 and

9, raise mixed questions of law and fact which appellant

has stipulated and conceded and which therefore this

court will not examine into. The stipulation has the

same effect as a direct and positive admission, in the

answer, of infringement, and took, in the court below,

and takes in this court, all question of infringement from

before the court as a controverted fact or as an issue to

be passed on by the court, and concedes infringement

of each of these claims, if the claims are valid.

Foji' V. Knickerbocker Co., 165 Fed. 442.

It seems to appellees that the contention of non-in-

fringement now raised in this court, for the first time, is

a complete change of base on the part of the appellant,

and that the acts of the appellant in conceding this in-

fringement in the court below speak louder and are more

persuasive than can be any argument. But nevertheless

the question still remains : How can it be said that the

court below erred in granting an injunction against the

appellant from doing that which the appellant has con-

ceded in zvriting is an infringement of the claims of the

patent in suit, if the patent is valid

f
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The Bryan Invention.

The device involved in this Htigation consists of a

truck for transporting- boxes, and was particularly de-

signed for use in packing houses in which oranges and

lemons are packed in boxes or crates. As shown by the

record these boxes are stacked in tiers in the packing

houses, and the object of the invention is to provide a

truck with load-clamping means operated by the foot

of the operator so that by pushing down with the foot on

a suitable foot lever the clamping means or jaws are

thrown into engagement with the lower box or crate of

the tier and the pile or tier of loaded boxes thereby en-

gaged by the truck so that the tier of boxes may be

moved without touching any of the tier of boxes with

the hands and without the necessity of touching the

boxes to enable the truck to be inserted under the lower

box, as was necessary with the old style trucks in use.

Another feature of the invention is that the tier of boxes

thus transported on the truck may be discharged by

simply tipping the truck forwfard so that the lower box

touches the floor, thereby automatically releasing the

clamping means and discharging the pile of boxes from

the truck onto the floor without the operator of the truck

being required to touch the boxes at all.

Another feature of advantage in the use of the truck

embodying Mr. Bryan's invention is that it is not neces-

sary to stack up the boxes in the packing house in such

manner as to leave room to tip back the tiers in order

to get the "nose" of the truck under the lower box, as

was necessary with the trucks in use prior to Mr.

Bryan's invention. This feature permits of more ceo-



-9-
nomical use of the packing house room. A feature of

economy which is of great practical benefit and utiHty.

With the truck of Mr. Bryan's invention it is only

necessary to push the truck up to the front of the tier

of boxes, throw the truck into an upright or perpen-

dicular position so that the jaws or engaging arms are

projected alongside of the lower box, then push down on

the foot lever by the foot, pull back on the truck, cart

the tier of boxes wherever desired, tilt the tier of boxes

until the lower box rests on the floor and thereby auto-

matically release the load-clamping means of the truck,

thereby depositing the tier of boxes wherever desired.

The tier of boxes is thus placed in upright position free

of the truck and the truck may be rolled aw)ay for a

fresh load, the hands of the operator never having

touched any one of the boxes or used to operate the load-

clamping means, but left free at all times to operate the

truck proper.

Some of the difficulties encountered in the use of the

old style trucks in use prior to Mr. Bryan's invention

and some of the advantages in the use of the Bryan

truck are set forth in the testimony of Edgar J. Bryan,

when called as a witness on behalf of appellant. Mr.

Bryan testifies:

X. O. 65. Now, Mr. Bryan, at the time you got this

truck up of the construction as shown in complainants'
Exhibit "A," what was the objection to the trucks which
were in use in the packing house ?

A. Well, from a laborer's standpoint and my stand-

point that was the difficulty and time required in picking

up a load, and also the frequency of spilling loads of

fruit, and from the packers' viewpoint it was the time

saved and the injury to the fruit that was avoided by
the use of the truck.
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X. Q. 66. You mean by your last answer, then, that

where the ordinary nose truck was used there was a

frequent spihing of the pile of boxes carried on the

truck?

A. Yes, sir.

X. Q. 67. And that a great deal of time was lost and
extra labor required not only in picking up the load of

a pile of boxes with the ordinary nose-truck, but also

that it was more or less of a difficult operation, do you?
A. It was, yes.

X. Q. 68. Will you explain to us how the pile of boxes

were picked up on the ordinary nose-truck ?

A. The truckman had to push the stack of boxes

from him, raising the edge from the floor, then shove

the truck underneath the stack and move the stack back-

wards until it rest on the truck frame.

X. Q. 69. Then, if I understand you correctly, to get

the stack of boxes on the nose-truck it was first neces-

sary to tip the pile away from the truck, then shove the

nose of the truck under the pile of boxes, and tip the pile

of boxes back onto the truck?

A. Yes, sir.

X. Q. 70. And were these difficulties the ones which
you found the packing house men generally laboring un-

der when you commenced the sale of your clamp truck

of the construction shown in complainants' Exhibit "A"?
A. They were.

X. Q. 71. And it was because of the necessity of so

tilting the boxes that frequently the boxes were spilled

in getting them up onto the nose-truck ?

A. N'o, the spilling was generally caused by the bot-

tom box of the stack dropping downward because of

having nothing to rest on near the center of the box,

thereby spilling the entire load.

X. Q. y2. In other words, it was only by the exercise

of great caution and care that a pile of boxes could be
carried on a nose-truck?

A. If you had plenty of time and a smooth floor and
the fruit was packed carefully, you could handle the

fruit with a certain degree of safety with the nose-truck,
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but under packing house conditions it is almost impos-

sible.

X- Q- 73- Now, it's a matter of fact, is it not, that if

the boxes are to be handled by the nose-truck they must
be stacked in the packing house further apart so that

the boxes take up much more room than is required in

the clamping hand-truck like the one shown in complain-

ants' Exhibit "A" is used?
A. They do, unless the operators take the time and

trouble to drag them out of the tight stack with a hook.

X. Q. 74. Using such hook there is liability of tipping

over the stack, is there not ?

A. Well, not necessarily, if care is used.

X. Q. 75. Can they be quickly pulled out by a hook?
A. No, it requires some little time.

X. Q. 76. And it requires a very careful operation,

too, does it not?

A. It requires care on the part of the operator.

[Transcript Record, pages 234-237.]

This testimony of appellant's witness, Bryan, is fully

corroborated by the testimony of appellant's witness,

Dunbar, who testifies

:

X. Q. II. I show you a reprint of a letter of recom-
mendation and ask you to state if that is a reproduction
of the letter-head and letter of that date of the letter of

the La Mesa Packing Co., by C. F. Marcy, manager?
A. Well, I presume it is. After we used the trucks

one season I know Mr. Marcy gave the letter of recom-
mendation to the A. W. Miller Mfg. Co.

X. Q. 12. It is your opinion, is it not, that the truck
when so changed over like the Bryan patent, with the

addition of the clamping means, was of value to your
company because of such change?

A. The clamp proposition on these trucks has been
of value to us over the trucks as originally constructed.

X. Q. 13. In what way?
A. Previous to using the clamp proposition, where

we stacked our fruit, we had to leave a space between
each stack of boxes for the purpose of tipping the stack
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of boxes to lift one side of the bottom of the box from
the floor so as to get the nose of the truck under the

stack of boxes. This took up not only the time of the

operator, but space on the floor.

X. Q. 14. With the trucks provided with the Bryan
clamping devices you found no difficulty, did you, in

having to tilt the load forward to release the truck from
the load?

A. No, sir. Where we used to leave space between

the sides of the boxes in the different stacks, we now
leave space between the ends of the boxes in the different

rows.

X. O. 15. Then you say that the use of the trucks

with the Bryan clamping devices economized floor

space ?

A. Yes, sir. [Transcript Record, pages 85-86.]

In testifying regarding the circumstances connected

with his inventing this truck Mr. Bryan testifies in an-

swer to X. Q. 86:

"My object in stating to Mr. Urquhart was because

he was glaring at me over his spectacles while I was
picking up a load of spilled fruit."

The manner of use of a truck embodying this Bryan

invention is shown in the photograph forming a part

of "Defendant's Exhibit 3." [Transcript Record, page

418.]

The first hand truck embodying the invention here in

issue was built by Edgar J. Bryan in October, 1901.

[Transcript Record, page 225, Edgar J. Bryan, X. Q.

II.] It is in evidence as "Bryan Original Truck." Mr.

Bryan, in connection with A. W. Miller of the Miller

Manufacturing Company of Riverside, California, im-

mediately commenced the manufacture and sale of this

style of truck and the same went into great and im-

mediate and general use. There was a great demand
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therfefor. [Testimony Edgar J. Bryan, X. Qs. 38-39,

Transcript Record, page 230; Defendant's Exhibit "3,"

Transcript Record, page 425.]

Mr. Stebler testifies:

"Q. II. To what extent have hand trucks embodying
said construction been manufactured and sold by said

A. W. Miller Company and by the complainants in this

action?

A. To the extent that they are now used almost ex-

clusively in the handling of fruit and other commodities
in cases or crates.

Q. 12. In what localities or places have these hand
trucks been sold and placed in use?

A. I can say that they are pretty generally distrib-

uted all over the United States and in some foreign

countries." [Transcript Record, page 580.]

Mr. Stebler also testifies as follows:

"Q. 17. You have stated that the hand truck of Ex-
hibit "A" has gone into use so that such hand trucks

are now used almost exclusively in the handling of fruit

and other commodities in cases or crates. What became
of the trucks, if any, which were used prior to the intro-

duction of the hand truck of Exhibit "A"?
A. Most of them have been converted into the style

of Exhibit "A."

Q. 18. How was this accomplished?
A. This was done by the A. W. Miller Manufactur-

ing Co., also ourselves, by taking them into the shop
and removing certain parts and changing them so that

the parts to conform to Exhibit "A" could be attached.''

[Transcript Record, page 581.]

"X. Q. 21. Then you do not pretend to know and do
not pretend to state, do you, to what extent the Bryan
trucks had come into use and displaced other trucks
prior to the time that your firm ac(|uired the Bryan pat-

ent and went into the business of manufacturing and
selling these trucks ?

A. Not further than to say that they were in general
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use and demand in Southern California in the packing

houses.

X. Q. 22. Please name, if you can, what packing

houses had bought and used any such trucks and how
many they had bought and used prior to the time that

your firm acquired the Bryan patent.

A. With few exceptions all the packing houses in

Southern California had bought and were using them,

each house having and using anywhere from one to six

of them.

X. Q. 23. Please name these packing houses.

A. That is a pretty long list. Do you want me to

name them all?

X. Q. 24. You state that there were exceptions.

Perhaps we can reach the same result if you name the

exceptions. If you think we can, do so.

A. I can recall but one of them now, the Exchange
Packing House at Azusa." [Transcript Record, page

593-]

This testimony that the Bryan invention went into

immediate and general use is not contradicted by any

of the witnesses produced on behalf of the appellant,

nor is there any contradiction of the testimony of Mr.

Stebler that the A. W. Miller Mfg. Co. while it owned

the Bryan patent and the complainants after acquiring

the Bryan patent made over large numbers of trucks

for various concerns into trucks embodying this Bryan

invention. In fact, this testimony of Mr. Stebler is cor-

roborated by witnesses produced on behalf of appellant.

F. M. Dunbar, called on behalf of appellant, testifies

that the truck which is produced in evidence as "Defend-

ant's Exhibit N" was changed over from its original

construction to embody the Bryan invention by the A.

W. Miller Mfg. Co. He says that the purpose was to

convert the truck into what is commonly known as a
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foot-operative clamped truck embodying" the Bryan in-

vention, and that his company, La Mesa Packing Com-

pany had ten other ordinary hotel or nose-trucks

changed over by the A. W. Miller Mfg. Co. to embody

this Bryan invention. [Transcript of Record, pages

83-84, Z. Os. 1-7.]

This testimony of Mr. Dunbar fully corroborates Mr.

Stebler in stating that the Bryan invention displaced

the trucks which were in use prior to the Bryan inven-

tion.

Appellant's witness, Bryan, also testifies that this in-

vention has gone into universal use. He says

:

"X. Q. 83. Now, it is a fact, is it not, Mr. Bryan,
that the Bryan clamping hand trucks have gone into uni-

versal use throughout the packing houses in this part of

the country?

A. It is."

Appellees enter court with the presumption of law

that the Bryan patent is good and valid and covers pat-

entable subject matter over everything theretofore

know^h. This presumption arises from the grant and

issuance of the patent, and is a statutory presumption.

In any case where the question of patent novelty is close

and in doubt this presumption arising from the grant

and issuance of the patent must throw the decision in

favor of the validity of the patent.

Morgan v. Daniels, 153 U. S. 120;

Cantrell v. Wallick, 117 U. S. 679.

And this presumption is of such legal effect that "evi-

dence to overcome the presumption of invention arising
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from the issuance of the patent jiiust be conclusive on

the question."

Enc. of Evidence, Vol. IX, page 627;

Wilkins Shoe B. P. Co. v. Webb, 89 Fed. 982;

Regina Co. v. Neiu Century Box Co., 138 Fed.

903.

Or, as otherwise stated, in order to overcome this pre-

sumption, the proof offered by defendant must be both

reliable and certain. In case of any doubt the presump-

tion must control the finding.

Osborne v. Glamer, 31 Fed. 402;

Edzvard Barr Co. v. Sprinkler Co., 32 Fed. 80;

Walker on Pats., sections 491, 494;

Robinson on Pats., section 423

;

Harper & Reynolds Co. v. Wilgns, 56 Fed. 588

;

Hunt Bros. Fruit Packing Co. v. Cassidy, 53

Fed. 259.

This legal presumption of the validity of the letters

patent herein sued on, of the validity and the patenta-

bility of the subject matter thereof, is re-enforced by the

uncontradicted and imequivocal testimony of Mr. Steb-

ler and of appellant's witnesses, Dunbar and Bryan, that

the Bryan trucks have gone into great and extensive

use and have superseded all other trucks for this use.

The testimony of these witnesses is corroborated by

many other documentary exhibits found in the record.

In fact, it is not controverted but that the Bryan truck

was and is the standard truck for use in fruit packing

houses, and with the exception of the trucks manufac-

tured by the appellee (held to be infringements of the
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Bryan patent) there is no other truck on the market for

the purpose.

Where it is shown that a patented device has gone

into general use and has superseded prior devices for

the same purpose, this is sufficient evidence of invention

to be decisive in a doubtful case.

The Barbed Wire Patent, 143 U. S. 275

;

Keystone Co. v. Adams, 151 U.S. 139;

National Brake Beam Co. v. Beam Co., 106 Ped.

707;

Irwin V. Hasselman, 97 Ped. 964.

*'In determining the questioin of invention, the fact

that the article produced supersedes all other appliances,

or that a useful and commercial result has been attained,

or that the value of the thing patented has been recog-

nized by the public in extensive use, has a controlling

if not conclusive effect; and it should have upon obvious
principles of justice to one who sees that which he sug-

gests constantly operated and used by others."

Wilkins Shoe Button Co. v. Webb, 89 Fed. 982;

Krementz v. The S. Cottle Co., 148 U. S. 556;

Western Electric Co. v. Chicago Electric Co., 14

Fed. 691

;

Robbins v. Duebcr Watch Case Co., 71 Ped. 186.

Your honors have said in Morton v. Llezuellyn (164

Fed. 693 )

:

"Apart from the presumption of validity that always
attends the grant of a patent, the law is that where it is

shown that a patented device has gone into general use
and has superseded prior devices having the same pur-
pose, it is sufficient evidence of invention in a doubtful
case."
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The burden of proving anticipation is upon the appel-

lant, and every reasonable doubt must be resolved

against his contention that the patented invention was

either known or practically used before Mr. Bryan's

production or invention thereof.

Where there is such a commercial demand for a de-

vice as in this case, the attempt to prove a prior inven-

tion by another at a time when he was engaged in the

actual business in which the demand for the device ex-

isted, and was fully cognizant of such demand, must

necessarily fail when it is shown, as it is conclusively

shown in this case, that such attempt, at a device for the

purpose, was discarded and thrown away. Supple-

mented as this discarding of the alleged Ruggles truck

is by the purchase by Ruggles of numbers of Bryan's

trucks for use in the packing house of which Mr. Rug-

gles was manager, shows that whatever Mr. Ruggles

was experimenting with was a failure.

As it will be necessary to take up in detail the mode

of operation and the interrelations of parts utilized in

the Bryan patent when considering the prior patents

brought forward by appellant as anticipations of the

Bryan invention, we will first consider the defense of

prior use. This rests on the alleged

Ruggles Truck.

This truck is alleged to have been made by Henry B.

Ruggles at the packing house of the Redlands Orange

Growers' Association at Redlands, Cal., in 1899. Mr.

Ruggles was the manager of the packing house and

familiar with the requirements of the business. The

only evidence brought forward in the form of physical
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exhibits of this old al)andoned and discarded experiment

are the old frame and four irons, Defendant's Exhibits

UQ„ u-^„ u-^„ ^^^ uj^„ f^Q^ ^l^ggg p^j.^s -Q^'^ -H,"

"K" and "L" operated on the experimental truck or

how they could be connected to operate is not disclosed

or proven. The connecting parts are not produced nor

is their absence explained or accounted for. The ex-

hibit ''Defendant's Exhibit C" is admitted to be a re-

production made by the combined efforts and consulta-

tion of Henry B. Riigglcs and the blacksmith Willows,

without the aid of any drazmng or photograph of the

original truck, and after years had passed since either

had seen the original truck or any of its parts and after

both had for years been familiar with Bryan trucks.

Before analyzing in detail the many discrepancies in

the evidence relative to the making and attempted use

of this truck we desire to call the court's attention to the

rule of law applicable to this defense of "prior use" and

then in discussing the evidence show how it fails ut-

terly to measure up to the high character of evidence

required to establish such a defense.

The defense of prior use must be established by evi-

dence which proves every essential of the defense beyond

reasonable doubt.

Albright v. Langfeld, 131 Fed. 473;

Diirfee v. Bawo, 118 Fed. 853;

Merrimac Mattress Mfg. Co. v. Brozvn, 122 Fed.

87;

Young V. Wolf, 120 Fed. 956.
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In speaking of the evidence required to sustain this

defense the Circuit Court of Appeals for the Eighth Cir-

cuit, in Mast, Foos & Co. z'. Dempster Mill Mfg. Co.

(82 Fed. 332), says:

''It is always open to suspicion. It ought to be suffi-

cient to estabhsh such a use beyond a reasonable doubt."

In Pcttihone, Mulliken & Co. v. Pennsylvania Steel

Co., 133 Fed. 735, the court says:

"At any rate this defense when set up must be estab-

lished beyond a reasonable doubt, and the testimony of-

fered to sustain it does not measure up to that require-

ment. It is so easy for witnesses honestly to color testi-

mony in their own behalf, when interested in a patent,

when the testimony lies entirely in their own recollec-

tion, as in this case, that it should not be permitted to

outweigh the presumption of validity attached to the

patent, especially so w^here there are no corroborative

facts ofTered in support of the oral evidence submitted,

and when that oral evidence is somewhat vasfue and un-

certain."

In Emerson Electric Mfg. Co. v. Van Nort Bros.

Electric Co., 116 Fed. 974, the court says:

"The oral testimony of witnesses speaking from mem-
ory only in respect to past transactions and old struc-

tures claimed to anticipate a patented device, but which
are not produced, is very unreliable, and it must be so
clear and satisfactory as to convince the court beyond a

reasonable doubt before it will be accepted as establish-

ing anticipation."

In Cantrell v. Wallick, i\y U. S. 689, the court says:

"The burden of proof is upon tlie defendants to es-

tablish this defense. For the grant of letters patent is

prima facie evidence that the patentee is the first inven-

tor of the device described in the letters patent and of its

novelty. Smith v. Goodyear Dental Vulcanite Co., 93
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U. S. 486, Bk. 23, L. Ed. 952; LeJinbeuter v. Holthaus,

105 U. S. 94, Bk. 26, L. Bd. 939. Not only is the bur-

den of proof to make good this defense upon the party

setting it up, but it has been held that 'every reasonable

doubt should be resolved against him.' Coffin v. Ogden.
18 Wall. 120, 124, 85 U. S. Bk. 21, L. Ed. 821, 823;
Washburn v. Gould, 2 Story 122, 142."

Walker on Patents, 2d Bd., section 76, page yo, says

:

"The unsupported oral testimony of one witness is

seldom strong enough to negative the novelty of the

patent beyond a reasonable doubt; and the oral testi-

mony of many witnesses, if unsupported by any evidence

consisting of documents or things, must be very reason-

able and very strong in order to negative novelty. This

rule of reasonable doubt applies where the question of

novelty depends upon the identity of the patented thing

or process with the alleged anticipation; as well as where
that question depends upon the existence or the prioritv

of the latter."

As said by the Supreme Court in Decring v. Winona

Harvester Works, 155 U. S. 286:

''Oifal testimony, unsupported by patents or exhibits,

tending to show prior use of a device regularly patented,

is open to grave suspicion."

''Taking this evidence together, it falls far short of

establishing an anticipation with that certainty which
the law requires. As we have had occasion before to

observe, oral testimony, unsupported by patents or ex-

hibits, tending to show prior use of a device regularly

patented, is, in the nature of the case, open to grave sus-

picion. Washburn & M. Mfg. Co. v. Beat 'Em All

Barbed Wire Co. ("The Barbed Wire Patent"), 134
U. S. 275 [36: 154]. Granting the witnesses to be of

the highest character and ever so conscientious in their

desire to tell only the truth, the possibility of their being
mistaken as to the exact device used, which, though
bearing a general resemblance to the one patented, may
differ from it in the very particular which makes it pat-
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entable, are such as to render oral testimony peculiarly

untrustworthy
;
particularly so if the testimony be taken

after the lapse of years from the time the alleged antici-

pating device was used. If there be added to this a per-

sonal bias, or an incentive to color the testimony in the

interest of the party calling the witness, to say nothing

of downright perjury, its value is, of course, still more
seriously impaired. This case is an apt illustration of

the wisdom of the rule recjuiring such anticipations to

be proven by evidence so cogent as to leave no reason-

able doubt in the mind of the court that the transaction

occurred substantially as stated. The very exhibit pro-

duced by the witness Heller contradicted, so far as it

could contradict, his testimony, and the witness who
ought to have corroborated his story gave a version

which showed it to be untrue in more than one impor-

tant particular.

Under the circumstances it would be going too far to

reject his entire testimony, but giving it all the weight
to which it can reasonably be entitled, it shows no more
than that he affixed some sort of an extension to a butt-

adjuster connected with an Appleby machine. If, as he
says, in 1878 he tried a rigid extension and found it un-

serviceable, and subsequently in the same season he in-

vented a pivoted extension, and it worked well, it is im-

probable that he would have cast it aside altogether at

the end of the season and taken up again the theory of

a rigid extension, and applied it not only to his own, but
to a number of other machines. His excuse that the

binder was incapable of doing satisfactory work during
the season 1879, by reason of the shortness of the grain
that season, is evidence that it was inoperative. If it

had been a success he would hardly have thrown it aside

permanently. Doubtless he did use a rigid extension of

some sort; but if he ever used a pivoted device at all—of

which we have considerable doubt—his efiforts in that

direction must be relegated to the class of unsuccessful

and abandoned experiments which, as w'e have repeat-

edly held, do not affect the validity of a subsequent pat-

ent. Brown v. Guild, 90 U. S. 23, IVall. 181, 211 [23:
161, 165] ; Co^n V. Ogden, 85 U. S. 18, Wall. 120, 124
[21: 821, 823]."
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In the "Luirbed V/ire Piitcut" case, IVashbnni v.

Moeii Mfg. Co. z'. Beat 'Em All Barbed Wire Co., 143

U. S. 275, the Supreme Court says:

"Courts will sustain a patent to the man who has taken

the final step which has turned a failure into a success

In the law of patents it is the last step that wins."

"The burden of proving unpatented devices, claimed

to be anticipations of a patent, is upon defendant, and
when proven only by oral testimony the proof should be

closely scrutinized, and must be clear, satisfactory and
beyond a reasonable doubt."

"If the thing alleged to be an anticipation of a pat-

ent was embryotic or inchoate ; if it rested in speculation

or experiment; if the process pursued for its develop-

ment had failed to reach the point of consummation, it

cannot avail to defeat a patent founded upon a discovery

or invention which was completed.

"We have now to deal with certain unpatented de-

vices, claimed to be complete anticipations of this patent,

the existence and use of which a"*" proven only by oral

testimony. In vievv' of the unsa^,^factory character of

such testimony, arising from the forgetfulness of wit-

nesses, their liability to mistakes, their proneness to

recollect things as the party calling them would have
them recollect them, aside from the temptation to actual

perjury, courts have not only imposed upon defendants
the burden of proving such devices, but have required
that the proofs shall be clear, satisfactory, and beyond
reasonable doubt. \Mtnesses whose memories are prod-
ded by the eagerness of interested parties to elicit testi-

mony favorable to themselves are not usually to be de-

pended upon for accurate information. The very fact,

which courts as well as the public have not failed to rec-

ognize, that almost every important patent, from the

cotton gin of Whitney to the one under consideration,

has been attacked by the testimony of witnesses who
imagined they had made similar discoveries long before
the patentee had claimed to have invented his device, has
tended to throw a certain amount of discredit upon all

that class of evidence, and to demand that it be sub-
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jected to the closest scrutiny. Indeed, the frequency

with which the testimony is tortured or fabricated out-

right to build up the defense of a prior use of the thing-

patented, goes far to justify the popular impression that

the inventor may be treated as the lawful prey of the

infringer. The doctrine was laid down by this court in

Coffin V. Ogdcn, 85 U. S. 18, Wall. 120-124 [21: 821-

823] that 'the burden of proof rests upon him,' the de-

fendant, 'and every reasonable doubt shall be resolved

against him. If the thing vi^ere embryotic or inchoate;

if it rested in speculation or experiment; if the process

pursued for its development had failed to reach the point

of consummation, it cannot avail to defeat a patent

founded upon a discovery or invention which was com-
pleted, while in the other case there was only progress,

however near that progress may have approximated to

the end in view.' This case was subsequently cited with
approval in Cantrell v. Walllck, iiy U. S. 689, 696 [29:

1017, 1019J, and its principle has been repeatedly acted

upon in the different circuits. Hitchcock v. T^remaine,

9 Blatchf. 550; Parham v. American B. O. & S. Mach.
Co., 4 Fisli. Pat. Cas. 468; American Bell Tel. Co. v.

People's Tel. Co., 22 Fed. Rep. 309."

"According to the recollection of some of the wit-

nesses it was made of three or four strands of single

wire, on which the barbs were fastened, the wires being
attached at their ends to posts in the ground, or to a post

and a tree; and that the top wire had barbs on it formed
of short pieces of wire wrapped around it, some say
once, others twice, and still others three times. The
other two or three strands of single wire were without
barbs. Beneath the top barbed wire was a board to

attract the attention of the cattle, either secured to the

posts or suspended by a wire from the top wire strand.

This fence was put up on the second day of the fair and
exhibited one day, as it appears the fair continued l3Ut

two days."

*Tt is possible that we are mistaken in this; that some
one of these experiments may have, in a crude w^ay, hit

upon the exact device patented by Glidden, although we
are not satisfied from this testimony whether or by
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whom it was done. It is quite evident, too, that all or

nearly all these experiments were subsequently aban-

doned. That it was Glidden, beyond question, who first

published this device
;
put it upon record ; made use of it

for a practical purpose, and gave it to the public, by

which it was eagerly seized upon and spread until there

is scarcely a cattle raising district in the world in which

it is not extensively employed. Under these circum-

stances, we think the doubts we entertained concerning

the actual inventor of this device should be resolved in

favor of the patentee."

In Brown v, Zmthitz, 105 Fed. 244, the court says:

"The defendant has called eight witnesses to corrob-

orate his statements. They were examined in 1898 and
testified regarding matters which transpired from five

to eleven years before. The general course of the exam-
ination was to place in their hands the infringing py-
rometer and ask them to compare it with the pyrometers
which they saw eight, nine or ten years previous. It is

unnecessary to discuss this testimony in detail. Some
of the witnesses were positive that the earlier pyrometers

were identical in all essential particulars, others thought
them similar, and others still thought them the same to

the best of their knowledge. There is no doubt, how-
ever, that this testimony, if true, anticipates the patent.

The difficulty is that the court is unable to accept it as

true. The Supreme Court had the same situation to

deal with in the telephone cases, except that there the

alleged anticipation was established by testimony in-

finitely stronger than that produced here. In rejecting

it the court said: 'We do not doubt that Draubaugh
may have conceived the idea that speech could be trans-

mitted to a distance by means of electricity, and that he

was experimenting upon that subject, but to hold that

he had discovered the art of doing it before Bell did

would be to construe testimony without regard to "the

ordinary laws wihich govern human conduct." ' Tele-

phone Cases, 126 U. S. 567, 8 Sup. Ct. 778, 31 L. Bd.

863.

"It is not necessary to denounce these witnesses as
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perjurers. A iiiiich more demulcent and charitable view

is that they are mistaken either as to the details of the

pyrometer which they saw, or the time when they saw it.

The desire to aid a friend, the actual presence of the

infringing pyrometer, and the assurance of the defend-

ant that the prior pyrometers were like it in structure

mav have encouraged imagination to encroach upon the

domain of fact; but this is a condition frequently en-

countered in patent causes. The witnesses may honestly

have thought that they saw the platinum strip in a

pyrometer made by the defendant prior to 1892. They
are in all probability mistaken, but at least there is a

doubt about it, and this doubt destroys the force of the

defense." '

In CmnpbcU Prinfiim Press & Manufacturing Co. v.

Marden, 64 Ped. 785, the court says:

'T cannot find an anticipation on evidence of this

character, except in very extreme cases, which it is not

necessary or indeed practicable now to describe. T will

not say that there may not be a case in which evidence

of this character may be persuasive. But the essential

objection to finding an anticipation under circumstances
like the present is as follov/s: The witnesses, assuming
that they intend to speak the truth—an assumption
which I readily make in this case, as I perceive nothing
in the evidence to the contrary—are still, by the very ne-

cessity of the case, in a position where mistakes are

easily made, and their evidence therefore should be re-

ceived with great caution. The witness is familiar, in

most cases, and notably so in this case, with the device
which was patented subsequently to the construction of

the machine which is alleged to be an anticipation. In
recalling to his memory the construction of the earlier

machine, he necessarily has in mind the instruction

which he has received from tho progress of the art in

the meantime. It is therefore easy for him to transfer

to his early device the characteristics which he now
clearly sees are necessary to the accomplishment of the

purpose which was then in mind, and difficult for bim
accurately to separate his recollection of the machine
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which was made from his present knowledge of the

machine which ought to be made. The inventor who
has perfected his invention and described it in his ap-

phcation is entitled to the benefit of the presumption that

he is the first inventor ; and it seems to me most danger-

ous to find that he is anticipated except on the most re-

liable evidence."

It is not contended by appellant that "Defendant's

Exhibit C" is the original experimental truck upon

which the defense of prior use in this suit is founded.

On the contrary it is the uncontradicted testimony of all

the witnesses for appellant that the exhibit is only a

reproduction which has been built for the purpose of

an exhibit in this case, and never wiould have been con-

structed except for use in bolstering up this alleged de-

fense.

Henry B. Ruggles is called as a witness on behalf of

appellant. Before he is asked anything whatever about

what he ever did at any time in the way of experiment-

ing with or building any kind of a clamping truck, either

in 1897 or any time, he is shown the truck in evidence

as "Defendant's Exhibit C," and is asked, ''Have you

even seen the same before?" Appellees objected to this

as leading. [Transcript Record, page 87, Q. 6.] We
submit that this objection must be sustained and the

testimony not considered. What is the difference be-

tween such procedure and that of asking the witness:

Did you ever see a truck of such and such a construc-

tion, detailing every detail of construction and every

interrelation of part, every mode of operation which it

was desired to have identified by the witness, and per-

mitting him to answer "Yes" or "No" to the question?
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With the question as put to Mr. Ruggles the whole con-

struction to which he was to testify was placed directly

before him. Before him he had a complete mechanical

embodiment of every part in its relation to every other

part to make up the completed structure, and the mode

of operation was apparent from the exhibit before him.

The exhibit thus illustrated every detail so he could not

make a mistake. All he had to do in order to delineate

how each part was constructed and connected with each

other part was to keep his eyes on the exhibit and then

frame words to describe what he saw. The exhibition

of the exhibit thus educated him as to exactly what was

desired from him. Testimony given under such circum-

stances cannot have much weight.

The same manner of examination is followed with

appellant's witness, McLain [Transcript Record 157],

as follows: "Q. 7. / nozu show you Defendant's Ex-

hibit 'C/ and ask you if you have ever seen the same

before?" Clearly the planting of this alleged reproduc-

tion of the experimental truck directly before the witness

could not fail to show the witness exactly what construc-

tion he was to testify to, and our objection must be sus-

tained.

This manner of examination is the same that was

condemned by the court in Brown v. Zaubitz (105 Fed.

244, before referred to), and cannot appeal to tbp court

when under all the circumstances the testimony must be

received with caution and is open at all times to sus-

picion-

It is difficult enough to meet oral testimony regarding

a mechanical structure alleged to have existed vears
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before but destroyed. It is impossible to contradict the

imaginations of the witnesses by any investigations into

the truth of their imaginations or recollections as to the

mechanical structures. More important, even, in con-

sidering this class of testimony, is it to observe that the

recollections of the witnesses have dimmed with time

and have become colored to subsequent structures with

which they have become acquainted at later dates.

The testimony of Henry B. Ruggles shows beyond

question that in 1902 he purchased a number of Edgar

J. Bryan's trucks, embodying the construction and com-

bination of elements of the claims sued on. [Transcript

Record, page 129, X. Qs. 1 17-122; X. Qs. 103-107, page

T2y: X. Qs. 90-93, page 125; X. Qs. 6g-yz, page 122.]

He had been using these trucks during all the interven-

ing years and has not even a drawing or photograph to

verify his memory as to howl he built his experimental

truck which he discarded. The fact that Mr. Ruggles

purchased Bryan trucks in 1902 is also proven by the

testimony of appellant's witness Bryan [Transcript Rec-

ord, page 231, X. Qs. 46-50], and is further proven by

the testimony of appellant's witness McLain. [Tran-

script Record, page 171, X. Qs. 41-51.]

Human experience teaches us that the memory of man
is prone to confusion and that the probability is over-

whelming of Mr. Ruggles, after using the Bryan trucks

for years and thereby becoming familiar with every de-

tail thereof, and the mode of operation thereof, being

unable to eliminate from his mind the effect of such in-

timate knowledge and use of the Bryan construction and

keep the same clear from his abandoned experiment,
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^^'hen endeavoring to rebuild the old experimental de-

vice wholly from memory.

We pause at this point to emphasize the fact that

"Defendant's Exhibit C" is a structure built solely for

use as an exhibit in this suit. And built solely from

memory. It is not the Ruggles truck as Ruggles ex-

perimented with it and then abandoned it.

No attempt has been made by appellant or by Mr.

Ruggles to produce the best evidence available to show

the real manner of construction or interrelation of parts

or mode of operation of the Ruggles experiment. Mr.

Ruggles volunteers the following statement at the close

of his original deposition:

"If desired I feel positive I can show the photograph
of the clamp truck as it was used in the Redlands
Orange Growers' Association of Redlands, Cal., from
some time in 1897 up to so]ue time in 1902. While sit-

ting here it has come to my mind who the man w^as who
took the photograph, and I now> remember where he
told me he was going to send one of these photographs."
[Transcript Record, page 140.]

And although this witness was recalled to the witness

stand by appellant again several days later, yet no at-

tempt is made to produce this photograph and no ex-

planation is offered to show why it is not produced. The

photographer is not produced as a witness. No showing

is made of any reason why the photographer was not

sworn as a witness.

Before taking up a review of the contradictions, in-

consistencies and improbabilities of the testimony pro-

pounded in an attempt to prove this defense of prior use

by the Ruggles experimental truck, we desire to call the

court's attention to the character of the evidence educed
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011 this issue, and particularly to call the attention of

the court to the positive and unequivocal manner in

which appellees objected during the taking of appellant's

testimony to the character of evidence produced. We
do this to show the court that appellee's position, that

the character of evidence produced on this issue is in-

sufficient in law, was repeatedly called to the attention

of appellant and his counsel during the taking of testi-

mony, and that there is no excuse, either in law or in

equity, or in fair dealing between the parties, for the

failure of appellant to produce tlie best evidence which

the case affords.

The appellant himself was the first witness called in

his own behalf, and he was examined with reference to

an alleged know^ledge of this alleged Ruggles experi-

ment. Appellant was asked to describe in general terms

this Ruggles truck. We objected to the testimony as

incompetent, no foundation laid, and not the best evi-

dence, no foundation laid for the introduction of second-

ary evidence. [Transcript Record, pages 34-35.] In

response to this line of questions the appellant gives tes-

timony in regard to matters and things which it appears

from his testimony, both on direct and cross-examina-

tion, he has no personal knowledge, but is simply testi-

fying regarding things which have been told him. And
in response to our objection counsel for appellant states

on the record:

"Defendant does not propose to rely upon his present
testimony as witness for proof of anticipatory public

use of the invention covered by the Bryan patent in suit,

but educes the same as a basis for further, complete and
full proof on such matter."
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Again during the taking of the deposition of appel-

lant appellees specifically called appellant's attention to

the objection to the character of testimony educed. An-

other example is found on page 48 of the record. While

appellees cannot expect a ruling seriatim on each of these

objections to be set forth by this court in its opinion to

be filed herein, yet we request a ruling on each of them

and an exclusion of the testimony by the court in ar-

riving at its opinion in the case, and submit each of these

objections and motions for that purpose.

We call attention to appellees' objections on pages

37, 39. 42, 43, 44, 47, 4^, 54, 55, 57, 74, 75 and 76 of

transcript of record.

In connection with the deposition of Henry B. Rug-

gies we call attention to the objections appearing in the

transcript record, page 87, and particularly to the mo-

tion (top of page 88) to exclude from consideration the

secondary evidence, as no foundation has been laid; no

effort made to produce the best evidence. See, in this

connection, that appellees again call specific attention to

the demand for the best evidence, pages 102, 104, 106,

and motion to strike from the record and exclude from

consideration all testimony regarding this alleged truck

on the ground that the testimony is incompetent, no

foundation laid for the introduction of secondary evi-

dence, etc., pages 109, no. It is impossible to refer

specifically to each of the objections, and we ask the

court in reading the record to note each separately and

exclude from consideration the testimony objected to.

In connection with the deposition of appellant's wit-

ness, McLain, we call attention to the objections ap-
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pearing- in the transcript record on pages 157, 158, 159,

160, 161, 162, 163, 165, 177.

We next call attention to appellee's objections to the

testimony of appellant's witness Knagenhelm appearing

in transcript record pages 186, 189, 190, 191, 193 and

on page 193 the objection to "Defendant's Exhibit 5,"

the purported letter from Kilbourne-Jacobs Mfg. Co.

to Fairbanks-Morse & Co. imder date of May 25, 1908.

The letter is typewritten and the signature is by a rub-

ber stamp. There is no proof offered to show who wrote

or who dictated the letter, or who affixed the rubber

stamp signature. Yet the contents of the letter are

sought to be used as proof of the acts and facts recited

in the letter. If this be admissible it opens the way to

trickery and deceit without danger of perjury, for no

one need make oath to the truth of the contents of the

letter. No search for the missing clamping members

need be made. They may lie in the warehouse of the

Kilbourne-Jacobs Mfg. Co., but it is not necessary to

produce them. Typewrite a faked or fictitious letter,

put a rubber stamp signature on it, then use it as proof

of the facts thus typewritten! Does not this open the

door to trickery and the manufacture of evidence? If

this be admissible, then there is no protection possible

for a litigant, and the rules of evidence are useless and

not worthy of consideration. The objection is: "In-

competent, no proper foundation laid; not the best evi-

dence, no foundation laid for the introduction of sec-

ondary evidence; not the proper method of proof, irrel-

evant and immaterial, not identified with any subject of

inquiry material to this suit."
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Upon this alleged letter ("Defendant's Exhibit 5")

hinges the whole fabric of appellant's case, unless this

letter can be accepted as proof that a diligent search had

been made by some one on behalf of appellant for the

parts of this Ruggles experimental truck, which appel-

lant's watness, Knagenhelm, testifies were shipped to

Kilbourne-Jacobs Mfg. Co. in 1902, then it is clear under

all rules of evidence that secondary evidence cannot be

introduced to prove what was the construction, inter-

relation of the parts and mode of operation of the truck;

as that truck and these parts are the best evidence and

appellant must show an attempt to produce the originals

before introducing alleged reproductions made solely for

evidence and made solely from memory years after the

event.

This Kilbourne-Jacobs Co. letter is relied upon by ap-

pellant as proving "diligent search for such clamping

parts through the firrn whose agent received the same

for shipment Bast." {Appellant's brief, page 38.) It

is thus seen that the recitals of this letter are relied upon

as legal proof of the facts therein recited. The purpose

of the letter is not to show that the writer of the letter

made a given statement but to prove the facts are as

recited. Unless this letter is held to be sufficient and

competent evidence to prove that a diligent search for

the parts have been made by the custodian thereof at the

Kilbourne-Jacobs Mfg. Co. there is no proof whatever

of any effort on the part of the appellant to produce the

original parts, no effort to produce the best evidence

and no foundation is laid for the introduction of a model

built to illustrate what these original parts would prove

if produced.
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Under the law of evidence in this state this letter of

the Kilboiirne-Jacobs Mfg. Company is not admissible

to prove the search for these parts of the alleged Rug-

gles truck. The letter is neither an affidavit, a deposi-

tion nor the testimony of a witness on oral examination.

Section 2002 of Cal. Code Civil Proc. provides

:

'The testimony of witnesses is taken in three modes

:

([) By affidavit, (2)* by deposition, (3) by oral exam-
ination."

It has been held that a letter is not such testimony.

Jones V. DucJwzv, 87 Cal. 113.

In this case the court says

:

"The certificate of Judge Breen and others, on March
2, 1883, was not contemporaneous with the main fact

under consideration, which was the denunciation of

Jones by all good citizens at HoUister, in July, 1883,
the time when Gift went there for a purpose heretofore

stated; nor was the certificate illustrative of the condi-

tion of public sentiment relative to Jones in July. It

was therefore inadmissible as part of the res gestae, to

contradict Gift's statement. The efifect of its admission
would be to prove, on a trial, good character for Jones,

at Hollister, by the ex parte written statement of wit-

nesses, not under oath or affirmation, and not in the

presence and subject to the examination of all the par-

ties to the action who chose to attend. (Code Civ. Proc,
section 1846.)"

"The letter was not the testimony of a witness taken
either by affidavit, deposition, or by oral examination.
{Code Civ. Proc, section 2002.) It is clear that it was
not admissible to prove good character for the plaintiff,

by contradicting what Gift had said of Jones being gen-
erally denounced at Hollister in July, 1883. (People v.

Bckman, 72 Cal. 584.)"
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In A^orris v. Russell, 5 Cal. 24c), it was held that a

sufficient foundation for the introduction of secondary

evidence was not laid, holding that

"Secondary evidence must always be received with

caution, and then not until every means is shown to be

exhausted in the effort to procure that which is su-

perior."

In that case the Supreme Court held that a search by

counsel for defendant for the original ordinance, which

counsel made in a book of ordinances handed him by

the keeper of the city archives, was not a sufficient pred-

icate or foundation for the introduction of a newspaper

copy of the ordinance. The court held that such foun-

dation should have been laid by subpoenaing the keeper

of the records and securing from his testimony that he

had made a diligent search for the original ordinance.

Appellees insist that appellant was required to pro-

duce the officer of the Kilbourne-Jacobs Co. who has re-

ceived or who has custody of these alleged parts of the

alleged Ruggles truck and prove by his testimony that a

diligent search has been made for the parts. Otherwise

no foundation in law is laid for the introduction of sec-

ondary evidence.

No diligent search can be proven by a typewritten

letter signed by a rubber stamp and reciting facts in re-

gard to an alleged search by the supposed writer of the

letter. We are entitled to his testimony under oath and

an opportunity to cross-examine. The Kilbourne-Jacobs

Mfg. Co. letter, "Defendant's Exhibit 5" [Transcript
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Record, pages 428-429], cannot be held to be admissible

over our objection.

See also

People V. Bckman, 72 Cal. 582

;

Freeman v. Brewster, 93 Ga. 648;

Johnson v. Bast Tenn. Ry. Co., 90 Ga. 815;

St. Louis Loan Co. v. Yantis, 173 ///. 324;

Byrne v. Byrne, 113 Cal. 294.

In laying the foundation for the introduction of sec-

ondary evidence the testimony of the witness to the facts

forming the foundation is always required. It is ma-

terial to note, in this connection, the testimony of de-

fendant himself while on the witness stand. He says,

referring to these parts which are supposed to have

been shipped to the Kilbourne-Jacobs Mfg. Co.: "The

original ones sent East zuhich will he put on exhibition

as soon as they can be gotten here if required." This is

a voluntary statement following X. Q. 51 [Transcript

Record, 61], and is an admission on the record by de-

fendant. Unless competent evidence proving a diligent

effort to produce these parts has failed, this statement

by defendant himself conclusively proves that the orig-

inal parts were accessible, -and secondary evidence can-

not be received under such a state of facts.

The extreme importance in this case of producing the

original parts of this Ruggles experimental truck is ap-

parent when the fact that the issue of prior use raises

not simply an issue of whether a truck existed but also

raises the question of the mechanical construction of the

truck, the interrelation of the parts, the manner of their
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co-operation, and the method of operation, all of which

must coincide with those of the structure in issue in

order to prove an anticipation. The particular construc-

tion and the interrelation of these parts are part of the

res gestae.

Furthermore the production of the original parts

would permit their mounting on the truck frame and

would show whether the Ruggles experiment could have

been successfully used.

In view of the rule that the defense of prior use must

be proven by the most direct, positive and unequivocal

testimony proving beyond reasonable doubt not only the

existence of the thing but its practical character and suc-

cessful use, the character of this evidence is most ma-

terial. There is no excuse for appellant's failure to take

the deposition of Mr. Hussey, or some officer or employe

of the Kilbourne-Jacobs Mfg. Co. who had knowledge

of or was in custody of these parts of the truck and by

him prove a bona fide diligent search for them.

According to the depositions of appellant's witnesses

Ruggles, Willows and McLain, the old experiment was

first equipped with a set of parts, four of these parts,

Defendant's Exhibits "G," "H," "K" and "L," being

produced. But the missing parts are the very essence

of the structure. They would show us the manner of

mounting these parts "G," "H," "K" and "L" on the

truck frame. The missing parts could have been pro-

duced. (Testimony of H. B. Ruggles, Transcript Rec-

ord, I02, Q. 68.] There would then have been no need

of secondary evidence. No diligent search for the con-

necting parts is shown, and we submit that our objec-
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tions to the competency of secondary evidence without

first laying^ the necessary foundation, must be sustained.

The utter faiku'e on the part of appellant to show that

any diligent search for the parts of the Ruggles experi-

mental truck which it is alleged were sent to Kilbourne-

Jacobs Mfg. Co., was ever made, or that it w^ould not

be possible for appellant or Mr. Ruggles to produce

such parts, coupled with the apparent careless disregard

as to whether the full set of first parts were produced,

entitles appellees, we insist, to have the whole of this

testimony regarding this Ruggles experiment with-

drawn from any consideration whatever. Mr. Ruggles'

testimony that he wouldn't be surprised if he could un-

earth these missing parts ^lows conclusively that that

diligence of search is utterly lacking which is absolutely

necessary to lay the foundation for the introduction of

secondary evidence. AppeHees therefore ask that the

entire testimony regarding this defense of prior use be

excluded from consideration on the grounds set forth

in the objections noted in the record.

In Queen & Co. v. Roentgen Mfg. Co., 165 Fed. 453,

the court says

:

"There is no evidence, however, when these photo-
graphs were taken, and they were not even proved to

be correct representations ol the apparatus referred to.

Aioreover, there is no explanation why the apparatus
itself was not offered in place of the secondary evidence
presented by the photographs. A similar unfavorable
criticism must be made of all the affidavits concerning
the public use in 1896. Although they refer to events
that are said to have taken place 12 years ago, in every
instance they rest simply on the uncorroborated testi-

mony of the witnesses. Part of their contents is also

secondary in its character
;
part is mere hearsay, and, as
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their total result, they produce the decided impression

that loose and general averments have been offered be-

cause no better evidence could be obtained. In my opin-

ion the defendant's proof does not meet the high stand-

ard that must be applied when evidence is offered to

make out the defense of anticipation by prior use, after

a patent has once been adjudged to be valid."

It is only fair to the court below, as no written opinion

was filed, to state that the court below refused to ex-

clude from consideration this testimony but held that

the testimony regarding this Ruggles experiment, in-

stead of proving to the satisfaction of the court beyond

reasonable doubt that the Ruggles experiment was a

complete embodiment of the invention in issue, or was

built like "Defendant's Exhibit C," or was a successful

device or was used commercially, did prove to the satis-

faction of the court, beyond all reasonable doubt, in fact,

as the Honorable Judge said, ''beyond all doubt," that

the Ruggles truck, whatever was its construction, was a

disappointment to Mr. Ruggles, was a failure and was

discarded by him. This, the court stated, was re-in-

forced by the action of Mr. Ruggles in discarding this

truck and purchasing Bryan trucks.

We will, therefore, in a very brief way, endeavor to

point out some of the many facts which prove that the

conclusions of the lower court that the Ruggles aban-

doned experiment was a failure and a disappointment

to Mr. Ruggles and was discarded by him.

Edgar J. Bryan, the inventor and patentee of the

device involved in this suit, was called as a witness on

behalf of appellant. [Transcript Record, pages 211-

250.] The appellant Parker had been well acquainted
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with Mr. Bryan for the past eight or ten years. [Tran-

script Record, page 211]. The appeUant himself testi-

fies he first met Mr. Edgar J. Bryan in 1900 at River-

side, CaHfornia, where they both reside, and that appel-

lant is ^vell acquainted with Mr. Bryan. [Transcript

Record, pages 43-44.]

Not only in law does the appellant, by calling Mr.

Bryan to the stand, vouch for his credibility, reliability

and truthfulness as a witness, and stand debarred from

impeaching his reputation for truth and veracity, but

the facts show that appellant and Mr. Bryan are and

have been residents of the same small town for many

years and well acquainted during all such time. The

calling of Mr. Bryan as a witness for appellant when

appellant has such an extended acquaintance wath Mr.

Bryan shows conclusively that Mr. Bryan's reputation

as a truthful and accurate man was well known to ap-

pellant and adds much to the weight to be given to Mr.

Bryan's testimony.

In appellant's brief, page 39, the statement is made
that Mr. Bryan had full knowledge of this Ruggles truck

before the invention of the truck in issue. That this is

proven by the testimony of Mr. Bryan. This statement

is an error. Mr. Bryan testifies in direct contradiction

to Mr. Ruggles, impeaching the testimony of Mr. Rug-

gles in essential and material points, and showing the

utter unreliability of Mr. Ruggles' memory and testi-

mony.

And Mr. Bryan's testimony directly controverts the

testimony of appellant that appellant ever said anything

to Mr. Bryan about Mr. Ruggles' truck until after the
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Mr. Bryan had the trucks on the market.

Mr. Bryan testifies that he is acquainted with H. B.

Ruggles, and in December, 1901, or January, 1902, was

in the packing house at Redlands, Cal., of which Mr.

Ruggles was in charge, know^n as the Redlands Orange

Growers' Association packing house, and that in neither

of these visits did he see a clamping hand truck in use

in that packing house. The purpose of his call there

was to sell clamping hand trucks like "Complainant's

Exhibit A." Mr. Ruggles testifies Mr. Bryan visited

Redlands and he showed Bryan through the packing

house. [Transcript Record, page 320, X. Q. 352.] Mr.

Bryan had a conversatipr^ regarding clamping hand

trucks at that time with Mr, Ruggles. Mr. Ruggles

showed him then ''the iron parts of a clamping truck,

the truck was dismantled." In conversation about the

truck Mr. Ruggles said to Mr. Bryan "that his truck

hadn't been what he would like it to be and that he had

set it aside." [Transcript Record, pages 230-232, X.

Qs. 41-53.] To show exactly what the condition of the

Ruggles truck was at the time we quote from Mr. Bry-

an's deposition:

"X. Q. 57. Now, when you had this conversation with

Mr. Ruggles at the Redlands Orange Growers' Asso-

ciation, when he showed you this dismantled truck, and
told you it hadn't been what he would like it to be and
that iie had set it aside, did he show you enough of that

truck so that you could understand its construction and
operation ?

"A. / sazv a bundle of irons in a confused heap, and

he told me something of the way they operated, but

nothing that 1 could get any kind of an idea of the work-
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ing principle of the truck." [Transcript Record, page

232.1

This is the testimony of appellant's own witness, and

shows conclusively the condition of the Ruggles aban-

doned experiment in December, 1901, or January, 1902.

It is improbable that if ]Mr. Bryan called to sell Mr.

Ruggles trucks and Mr. Ruggles had an operative truck

there in the packing house that was being used daily,

as Mr. Ruggles claims, that Mr. Ruggles would not have

shown it to Mr. Bryan and thus demonstrate to him

that he (Ruggles) had built the truck that they then

needed in the packing house.

Mr. Bryan testifies that he had no knowledge of any

Ruggles truck and had talked with no one about it until

after the visit of Mr. Ruggles to Riverside. [Transcript

Record, page 234, X. Q. 63.] This visit was about

Thanksgiving, 1901. Mr. Ruggles corroborates this.

[Transcript Record, page 321, X. Qs. 356-357.] See

also Bryan's answer to R. X. Q. i [Transcript Record,

page 247.] Mr. Bryan testifies:

"R. D. Q. 2. Now, when you talked with Mr. Rug-
gles about his truck which he spoke to you of in Decem-
ber, 190 1, or January, 1902, how did the matter come
up?

*'A. Well, after we started the manufacture of clamp
trucks, Mr. Ruggles came over to Riverside, hearing
that we were manufacturing clamp trucks, and he called

at our place, stating that lie had done some experiment-
ing along that line, and that he heard that we had a

clamp truck and he was anxious to investigate." [Tran-
script Record, R. D. 0. 2, page 239. J
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Mr. Rug-gles in this conversation referred to his ex-

periment and said "it wasn't satisfactory at that time."

[Transcript Record, page 22,9, R. D. Q. 4.] This shows

that up to Thanksgiving, 1901, Mr. Ruggles' experi-

mental truck had not reached a state when it was satis-

factory, and it never did. Mr. Bryan also says that Mr.

Rueeles had used it some "but he said it was unsatis-

factory, and had discontinued using it. That he was

using at that time the ordinary nose-truck." [Tran-

script Record, page 244.] On recross-examination Mr.

Bryan testifies:

"R. X. O. 2. Now, in that conversation you had with

Mr Ruggles at Riverside about Thanksgiving, 1901,

he stated, did he not, that the truck wihich he had de-

signed had not proven satisfactory?

"A. He did.

"R. X. 3. And he stated to you that he had discarded

its use and gone back to using the old form of nose-

truck?

"A. He stated that he wasn't using it at the present

time, that he was using an ordinary truck."

Mr. Bryan further testifies that Mr. Ruggles stated

to Mr. A. W. Miller in his presence that he (Ruggles)

would resign in Bryan's favor. [Transcript Record,

page 239, R. X. Q. 12.] This testimony bears the stamp

of truth when judged by subsequent events, for Mr.

Ruggles never did make another clamping truck, and

nothing was ever heard of, after this, of the Ruggles ex-

periment. Mr. Ruggles had not been able to get his

experiment to work satisfactorily, and when he saw the

Bryan truck he saw and admitted that Mr. Bryan had a

jjetter truck. [Transcript Record, 249, R. X. Q. 13.]

An unsuccessful abandoned experiment was never more
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clearly proven than is this Ruggles experiment, by the

testimony of appellant's own witness, corroborated, as

we shall see, by the other indisputable facts in the case.

The statement cannot be challenged that after this in-

terview with Mr. Bryan Mr. Ruggles never did any-

thing further toward using his truck or towards perfect-

ing it. On the contrary, he bought Bryan trucks for use

in the packing house of which he was manager.

Inasmuch as the Ruggles experimental truck was un-

satisfactory, it is clear that it has no effect on the nov-

elty of the Bryan invention, for as the Supreme Court

says in Agawaiji Company i'. Jordan^ 7 Wall. 583, 602

:

'The settled rule of law is that whoever first perfects

a machine is entitled to the patent and is the real inven-

tor, although others have previously had the idea and
made some experiments towards putting it in practice.

He is the first inventor and is entitled to the patent who
first brought the machine to perfection and made it

capable of useful operation."

To the same effect see

Seymour v. Osborne, 11 Wall. 516, 552;

Clark Thread Co. v. Willimantic Linen Co., 140

U. S. 4S1, 489.

As said by Mr. Justice Nelson in Winans v. N. Y. &
H. R. Co., Fed. Cas. 17864:

"It is not the person who bas only produced the idea
that is entitled to protection as an inventor, but the per-
son who has embodied the idea into a practical machine
and reduced it to practical use. He who has first done
that is the inventor who is entitled to protection."

It is to be noted that after appellant took Mr. Bryan's

deposition, Mr. Ruggles was again placed on the stand.

He admits this vist to Riverside. Mr. Ruggles says

:
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"I remember going to Mr. Bryan's or Mr. Miller's

factory, T don't know which one owned the place, but I

did not go there because I had heard they were making

a truck. I already knew they were making a truck, I

had seen it. I do not remember that I went to Riverside

to see Mr. Bryan or Mr. Miller, and am under the im-

pression that I dropped in there incidentally. I can't

remember very much conversation was held. As for

telling Mr. Bryan or Mr. Miller that I had been making

some experiments, that may be possible. I do not re-

member what I went there for ; I cannot repeat the con-

versation." [Transcript Record, page 278, Q. loi.]

This is clearly not a denial of Mr. Bryan's testimony

but is virtually an admission of it.

Appellant testifies [Transcript Record, pages 44-45]

that Mr. Bryan came into the shop of the Stoner Iron

Works, at Riverside, one day and said to appellant,

"George, I think that if one should get out a truck which

would clamp the box in place of having to slip the nose

of the truck underneath the stack, he would have a pretty

good thing," and that appellant asked him the question,

"What about the Redlands man?"; that Mr. Bryan did

not say very much but asked appellant what appellant

knew about him, and appellant answered, "He has a

truck which picks up the stack much the same as you

speak of doing."

It is very peculiar that this should be all of such con-

versation. It does not coincide with the testimony of

appellant's witness, Bryan, in any particular. In fact,

appellant's own witness, instead of corroborating him,

impeaches him.

Mr. Bryan testifies that while he was at the Stoner

Iron Works, in Riverside, he never talked with Mr.

Parker about clamp trucks [Transcript Record, page
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220, Qs. 46-51; sec also X. Qs. 1-2, Transcript Record,

page 223], and on cross-examination Mr. Bryan's at-

tention is directly called to this testimony of appellant

and to this alleged conversation, and Mr. Bryan says

he has no recollection of any such conversation \X. Qs.

59-60, Transcript Record, page 233], and says that he

has no recollection of any conversation with Mr. Parker

or with any one else about clamp trucks until after Mr.

Bryan started in the manufacture of clamp trucks, and

that he had no knowledge of a talk with any one about a

Ruggles truck until after the visit of Ruggles to River-

side, which was after Mr. Bryan had commenced the

manufacture for the market of the Bryan trucks. [X.

Q^. 62-3-4, Transcript Record, page 21,4.]

Appellant's counsel on redirect examination again

C[uestions Mr. Bryan in regard to this alleged interview

with Mr. Parker, as follows

:

"R. D. Q. 26. Are you willing to swear that you did

not have the conversation with Mr. Parker referred to

in X. Qs. 59 and 60?
"A. I would be willing to swear to this, that I had

absolutely no knowledge of a clamp truck until after Mr.
Ruggles' visit to Riverside, and if you wish to know my
reason why I am so positive on that point, I can give a

reason. Before coming to Riverside I met with a series

of reverses and was in very limited circumstances, being
in debt, and I was anxious, if possible, to get to the good
as soon as possible, and after starting in in the truck
work I felt very much encouraged and hopeful until Mr.
Ruggles appeared on the scene, and it was the disap-

pointment and discouragement that I had at that par-

ticular time, when Mr. Ruggles arrived and stated his

business, by wliich I can fix—well, the—by that reason 1

can—I don't know just how to state it—I know there

was nothing previous to that that I had knowledge of."

[R. D. Q. 26, Transcript Record, pages 244-245.]
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Taking this testimony of Mr. Bryan in connection

with his testimony with relation to the visit of Mr. Riig-

gles to Riverside to see him, it is seen that Mr. Bryan's

testimony sounds true. In this connection we desire to

call the court's attention to the fact that these are not

facts which form a part of the res gestae to be proven

by appellees as a part of their case. The whole issue as

to whether or not Bryan had any knowledge of the al-

leged Ruggles truck is an issue which the appellant has

raised between his own witnesses, and it is material in

this case only as showing the unreliability of the testi-

mony of Mr. Parker and Mr. Ruggles and the manner

in which the testimony of these two witnesses is directly

contradicted by the testimony of another of the witnesses

produced on behalf of the appellant. And it is apparent

from the record that both appellant and Mr. Ruggles

have greater interest in defeating the appellees in this

suit than has Mr. Bryan in sustaining the contentions of

appellees. In fact, Mr. Bryan has no further interest in

the subject matter of this litigation and is not interested

therein in any manner.

In order that appellant may succeed with this defense

of prior use of the alleged Ruggles truck, it is absolutely

necessary that the testimony of Mr. Ruggles should be

certain, satisfactory and unimpeached. The impeach-

ment of Mr. Ruggles' testimony does not stand alone

upon the testimony of appellant's witness, Bryan. Mr.

Ruggles testifies [Transcript Record, page 285] that in

1898 or 1899 he invented and produced a certain fruit

brusher, and that he made a contract with the firm of

Fay & Stebler, which firm was the predecessor in busi-
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ness of appellee's present firm. During the negotiations

for this contract Mr. Ruggles testifies Fred Stiebler

called on Mr. Ruggles at Redlands on numerous occa-

sions, in company with Mr. Fay, and says that he re-

members just where the truck stood when Mr. Stebler

made the remark, ''That truck is worth getting a patent

on," and he also remembers where Mr. Fay and Mr
Stebler stood; that the truck was in plain sight at the

time.

On cross-examination Mr. Ruggles says that this con-

versation was in the fall of 1899; that he should say

along in August or September, 1899, but would only say

it was thereabouts; that he would not state positively

that it was not in October, 1899, nor would he state posi-

tively that it was not as late as December, 1899, and that

Mr. Fay was present with him when Mr. Stebler made

the statement above quoted. [Transcript of Record,

pages 290-291, X. Qs. 183 to 195.]

Mr. Ruggles testifies that it was not Mr. Fay who

made the remark "That truck- is worth getting a patent

on" [X. Q. 221, Transcript of Record, page 294], and

is very positive that Mr. Stebler came over to Redlands

with Mr. Fay to see Mr. Ruggles in regard to the fruit

brusher on numerous occasions. [Transcript of Record,

X. Q. 226, page 295; X. Qs. 229-223, page 296; X. Qs.

240-241, page 297; X. Qs. 264-5, p(^g-^ 302; X. Qs. 288-

295, page 306; X. Q. 323, page 313; X. Q. 349, page

320.]

Mr. Fay is dead, but there are certain facts in connec-

tion with this matter which prove beyond all reasonable

doubt the error in Mr. Ruggles' testimony and show the
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utter unreliability of his memory, and this testimony of

Mr. Ruggles that Mr. Stebler saw this old Ruggles ex-

periment and made this remark about it being worth pat-

enting is material in this case solely in its bearing upon

the accuracy and certainty of the story told by Mr. Rug-

gles. The impeachment of Mr. Ruggles' story is im-

portant and material as showing the uncertainty of Mr.

Ruggles' memory and the improbability of his testimony

being correct.

Fred Stebler is called in rebuttal and testifies that he

went into business July 5, 1899, with Irving C. Fay at

Riverside under the firm name of Fay & Stebler. That

Mr. Fay retired from the business March i8th, 1901.

That Mr. Fay was supposed to be the practical man and

the man familiar with the fruit packing business and

with fruit packers' machinery. Mr. Stebler was the me-

chanic and machinist and took charge of the mechanical

work, while Mr. Fay ''attended to the office business,

keeping the books, getting orders, and making contracts,

making collections, etc." [Transcript, page 529, Q. 21.]

Mr. Fay conducted all the correspondence [Q. 25]. The

letter copy books of Fay & Stebler which were produced

during the taking of the deposition, verify this. The

facts are important to note because they show the proba-

bility of Mr. Stebler's testimony that the whole of the

negotiations between Mr. Ruggles and the firm of Fay

& Stebler were carried on between Mr. Ruggles and Mr.

Fay and that Mr. Stebler took no part therein. It is

to be noted that Mr. Ruggles' letters are addressed to

Mr. Fay personally, and that the letters to Mr. Ruggles

were in the handwriting of Mr. Fay and signed by him.

[Transcript Record, page 407, Bxhibit "Ruggles L,et-
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ter"; ''Letter of August 9, 1899," page 396; "Letter of

August 12, 1899," page 396; Q. 42, page 534; Q. 20,

page 529; 7?. D. Q. 8, />a^£'^ 568-569.]

Mr. Stebler testifies that all the negotiations leading

up to the making of the contract regarding the Ruggles

fruit brusher were between Ruggles and Fay, and that

he did not see Mr. Ruggles. This is borne out by

the fact that the contract is signed by Mr. Fay

personally and by Mr. Fay on behalf of the firm of

Fay & Stebler. [Transcript, page 526, Qs. 4-7.]

Having thus ascertained that all the record evi-

dence points to the truth and accuracy of Mr. Stebler's

testimony that Mr. Fay alone negotiated with Mr. Rug-

gles, let us see what becomes of Mr. Ruggles' statement

that Mr. Stebler was with Mr. Fay in Redlands during

these negotiations and was shown the Ruggles truck in

the presence of Mr. Fay and made the remark, "That

truck is worth getting a patent on." Bear in mind that

this testimony is important solely as a test of Mr. Rug-

gles' reliability and credibility as a witness. It shows

whether his testimony is unimpeached, clear, unequiv-

ocal and convincing.

Mr. Stebler testifies:

O. 27. Mr. Henry B. Ruggles, vvdien recalled on
behalf of defendant in this suit, has testified that he
met you when you came to Redlands with Mr. Fay
of Riverside; that the place of such meeting was at

the packing-house of the Redlands Orange Growers'
Association. Can you state whether or not this is cor-

rect?

A. I think it is incorrect. I cannot recall going
to Redlands with Mr. Fay but once, and that was in

July in 1899, at the time we took Mr. Lyon's order
for the first fruit brusher hereinabove referred to. In
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fact, 1 do not know that we got the order at that date,

but I went with Mr. Fay to take certain measurements

in Mr. Lyon's packing-hovise in order to set the machine

up properly. This being a season of the year in which

all the packing-houses were closed, we were only able

to get into Mr. Lyon's packing-house by previous ap-

pointment with him, and w^ere not able to get into any

others. In order to see Mr. Ruggles, Mr. Fay and my-

self went to his house—residence—in the evening, but

it is my recollection that Mr. Henry B. Ruggles him-

self was not there. We chatted with the members of

the family in a social way and finally repaired to a place

which MV. Fay either owned or had possession of at

the time and stayed all night, going home the following

day. I have no recollection of ever being at Redlands

again at any time in company with Mr. Fay. [Tran-

script, page 530.]

0. 50. Mr. Henry B. Ruggles has testified that dur-

ing one of the conversations had between Mr. Fay,

yourself, and himself, at the Redlands Orange Growers'

Association packing-house in Redlands, he distinctly re-

members that you said "That truck is worth getting a

patent on," and that you pointed to the truck. State

whether or not this is correct.

A. I consider that it is not correct.

Q, 51. What reason have you for considering it not

correct?

A. Well, as I have already testified, myself and Mr.
Fay were together in Redlands on but one occasion that

T can recall, and on that occasion we certainly were not

in the packing-house of the Redlands Orange Growers'
Association, and also from the fact that I had no knowl-

edge that Henry Ruggles had anything in the way of a

clamp truck, until the fall of about 1901, and when I

learned of it at that time it was news to me.

Q. 52. State whether or not you ever made either in

the presence of Mr. Fay and Mr. Ruggles, or I^.Tr. Rug-
gles alone, any statement of similar import or words like

the one quoted in the previous question, referring to a

clamp truck.

A. I did nr)t make any such statement at llic time

Mr. Ruggles has testified I did in the presence of him-
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self and Mr. Fay. It is possible I may have made such

a statement to him when the matter of this truck was
first called to my attention later, but of this I have no

recollection, [Transcript, page 538.]

Q. 33. Nbw, Mr. Henry B. Ruggles when on the

stand as a witness on behalf of the defendant in this case,

testifies that while he was at work on a machine for

brushing" oranges in 1899, you and Mr. Fay came to

Redlands and saw the machine. Is that statement cor-

rect or incorrect?

A. Well, it is correct in this way, that we did see it,

but not in company as I have any recollection. Mr. Fay
reported to me of such a machine at different times, and
I presume he saw it at different stages of its develop-

ment, but I did not see it until it was practically com-
plete.

O. 34. When did you see it and where?
A. I should say it was in October, 1899, that T first

saw it, in the packing-house of the Redlands Orange
Growers' Association, at Redlands, California.

Q. 35. Were you with Mr. Fay at that time, I mean
was Mr. Fay along with you at that time?

A. He was not. [Transcript, page 532.]

Q. 53. State the circumstances under which the mat-
ter of this truck was first called to 3^our attention, as you
refer to it in your last answer.

A. Well, in the fall of 1901, having acquired the in-

terest of Mr. Fay in the business, we had been conduct-

ing together, and on account finding it necessary to do
my own soliciting, I began to visit the various packing-
houses for the purpose of securing business, and I re-

member calling at the packing-house of the Redlands
Orange Growers' Association that fall, just what time
it was I cannot say further than that it must have been
after the opening of the orange season, as they were
then packing oranges. I met Mr. Henry B. Ruggles in

the packing-house with whom all of our business had
been done. We discussed various things pertaining to

packing-house equipment and during that conversation

the matter of the Bryan truck came up. I don't re-

member just how and it was then that Mr. Ruggles
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statecl to nie that he had made some experiments along

that Hne and that he then had a truck of that character

which he had made, and he called my attention to it as

it stood off to one side in the packing-house, but T did

not see it used, and as I was not interested in it, or in

the matter of trucks of any kind, I did not give it any
attention, could not even state how it was made or how
it was operated, and I do not think there was much said

about it, further than mere calling attention to it.

0. 54. What kind of trucks were they using in the

packing-house of the Redlands Orange Growers' Asso-

ciation at the time referred to in your last answer ?

A. That I could not say, as I said before, I had no
interest in the truck business, or any improvements in

them. I only know that the usual type of hand-truck in

use at that time was the old style warehouse truck with

a nose to support the package, except possibly in some
cases where they would use ir.stead what is called a plat-

form truck, which is nothing more or less than a plat-

form on wheels for transporting commodities in a sim-

ilar method to a four-wheel wagon. [Transcript, page

539-]

Q. 56. Do you remember whether or not this Rug-
gles truck that you have referred to in your answer to

Q. 53 was in use at the time you saw it?

A. Whether or not it had been used, or was in use-

able condition I am not prepared to say, since I did not

see it used, and the fact that it set off to one side as it

did, would indicate that was not an article of general

use.

O. 57. At this time referred to in 0. 53 to 0. 56,

what interest, if any, did you have in the manufacture
or sale of clamping hand-trucks, or in the Bryan inven-

tion?

A. Why, T had none whatever.

Q. 58. State whether or not prior to this time last

referred to you had heard of or seen a Bryan clamping
hand-truck.

A. I think I had heard of them, as Bryan and his

associates were residents of Riverside, in fact I knew
Bryan prior to that time, and naturally would hear
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something of his niovenients, but I don't think that I

ever seen one of his trucks. [Transcript, page 540.]

X. Q. 56. Well, you have stated that in the fall of

1901 you first saw the truck which has been referred to

by 3''0urself and other witnesses in these proceedings as

the Ruggles truck, will you please state your sources of

information as to the truck which you saw at Mr. Rug-
gles' place in the fall of 1901, as you say, being this

Ruggles truck?

A. My source of information on this was Mr. Rug-
gles himself, and at the time I have stated. I had not

heard of it before and his calling it to my attention at

that time was a piece of news to me, as up to that time

I had had absoluteh^ no information on it. I had not

heard of it, nor had I seen it.

X. Q. 57. Well, when he called this truck to your at-

tention, what did you see ?

A. All I can say is that t saw some general form of

a hand-truck. As to how it was made or how it was
operated, I have no idea nor did I have at that time, as

I had never used a hand-truck in my life and never made
one and consequently gave it no attention that would
enable me to understand it then or remember it after-

wards, as to its details. [Transcript, page 556.]
It is to be noted that Mr. Ruggles point blank and

repeatedly says that Mr. pay wa^ present when Mr.
Stebler was shown the Ruggles experiment. Mr. Steb-

ler testifies

:

Q. 36. Now, Mr. Henry B. Ruggles has testified in

this case that when you and Mr. Fay were at the Red-
lands Orange Growers' Association packing-house in

Redlands, you talked over the feasibility of getting pat-

ents upon certain things. Is that statement true, or
untrue ?

A. I think it must be untrue, as I can recall having
no such conversation with Mr. Ruggles, much less in

company with Mr. Fay. It is probable he may have
had such a conversation with Mr. Fay himself, since

Mr. Fay had quite a leaning toward that subject, hav-
ing had more or less experience in designing and devel-

oping patented articles, and claimed to have a certain
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amount of familiarit}- with that hnc of work,- I was
myself at that time a novice in anything of this kind.

I knew Httle about it and was hardly competent to go

into it to any extent.

O. 2i7- Now, Mr. Ruggles in the same answer says

that they (meaning Mr. Fay and yourself) decided to

go to manufacturing graders, so they came to the pack-

ing-house (meaning the packing-house of the Redlands

Orange Growers' Association at Redlands) and made
drawings of the double grader I was working upon. Is

that statement true, or untrue?

A. It is untrue so far as myself is concerned in com-

ing there with ]\Ir. Fay, as I have no recollection of ever

doing such a thing, but as I have in my possession now
drawings and pencil sketches of fruit graders made by

Mr. Fay, it is probably true so far as Mr. Fay is con-

cerned. [Transcript, pages 532-3.]

The fact that the old letter copy book of Fay & Steb-

ler shows a copy of a letter from this firm, in the hand-

writing of Mr. Fay, to Mr. Ruggles [Transcript, page

534, Q. 42], shows that Mr. Ruggles' memory is very

bad and that his statement that Fay & Stebler did not

claim that he was infringing the Cerruti rope grader

patent when he (Ruggles) made and used the rope

graders in Redlands in 1899.

In appellant's brief, page 51, it is stated that Ruggles

testifies that he fixes the time of this conversation with

Stebler, in the presence of Fay, when Ruggles says the

truck was shown Stebler at Redlands, and Stebler re-

marked it was worth getting a patent on, by the coin-

cidence that Ruggles was building a double grader at

the time and that Fay & Stebler decided to go to mak-

ing graders, so came to Ruggles' packing-house and

made drawings of the Ruggles grader and then went

over to Lyon's packing house and sold one of the ma-
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is that Fay & Stebler had been making rope graders long

before this, and we have already adverted to the fact

that Mr. Ruggles has testified that he cannot place this

conversation except that it was probably some time from

July to December, 1899. [Transcript, page 290, X. Qs.

183-190.]

"X. Q. 194. According to your recollection, then, this

conversation may have taken place any time from Au-
gust to and including December, 1899? A. I feel quite

sure it w:as. X. Q. 196. Who was present at the time

that Mr. Stebler made the statement, 'That truck is

worth getting a patent on'? A. Mr. Fay and myself."

Compare this v/ith Mr. Stebler's testimony:

Q. 49. State whether or not you were over at Red-
lands during 1899 or 1900 at any time in the company
of ]Mr. Fay except the time when you say you were at

the house of Mr. Ruggles in the evening?
A. I was not. [Transcri-pt, 537.]

At this call at the Ruggles house Mr. Fay and Mr.

Stebler did not see Mr. Henry B. Ruggles, as he was not

at home. [Transcript Record, page 530, Q. 27.]

In regard to this alleged copying of the iRuggles

grader we call the court's attention to the fact that we

have proven that Fay & Stebler had prior to this time

acquired the Woodward and the Cerruti fruit grader

patents and were building these g'raders. The Cerruti

patent, which covers the construction which Ruggles

built, is in evidence as "Complainants' Exhibit Cerruti

Patent" [Transcript, 397]. In this connection we call

attention to Mr. Stebler's testimony:

"Q. 39. Was that firm working under any letters
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patent of the United States, and if so, under what pat-

ent, in the fall of 1899?
A. We made only the so-called rope sizer at that

time, and manufactured them under the letters patent

issued to Woodward and Cerruti, hereinbefore referred

to, and made it a point to mark each and every one of

these machines so manufactured wnth the date of these

patents.

O. 40. When did you put in the double grader for

I. L. Lyon & Sons, at Redlands?

A. In November, I think, 1899.

Q. 41. Prior to putting in that double grader for

I. L. Lyon & Sons, had you any knowledge of Henry
B. Ruggles working upon or building a double grader?

A. Yes, I think I had.

Q. 42. State whether or not any controversy arose

between the firm of Fay & Stebler and Henry B. Rug-
gles, or the Redlands Orange Growers' Association, in

reference to such grader.

A. Without stating that there was actually any con-

troversy in regard to a maU.er of this kind, I will say

that we did make a claim on Mr. Henr.y B. Ruggles him-

self for some acknowledgment of our rights in regard to

these machines, that is, the machine that he had built;

in fact our letter book shows a demand made on Mr.
Ruggles himself—Mr. Henry B. Ruggles himself—in

Mr. Fay's own handwriting, for this.

Q. 43. Well, what conclusion was come to in regard
to that demand?

A. I cannot tell at this time myself whether this was
ever acknowledged or not, as it was a matter entirely in

the hands of Mr. Fay, and what satisfaction he may
have got I am not prepared to say. I do know though
that I later myself made a positive denial both to Mr.
Henry B. Ruggles himself and to the Redlands Orange
Growers' Association for the privilege of building any
more machines.

Q. 44. When was this last refusal?

A. I think my last refusal along this line to Mr.
Henry B. Ruggles was at the time tliat they built and
equipped the packing-house of the Redlands Orange
Producers' Company at Redlands, in 1905. Prior to
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that I can recall having sold a four runway rope sizer

to the Redlands Orange Growers' Association in the fall

of 1902, immediately after having made a positive re-

fusal to them to allow them to build these machines them-

selves.

Q. 45. Well, did you ever have any conversation

yourself w4th Henry B. Ruggles regarding the build-

ing of the two speed grader at any time prior to selling

the Redlands Orange Growers' Association the machine
in igo2? If so, w4ien was the first conversation you had
with Henry B. Ruggles in regard to that matter?

A. I cannot positively recall having any such conver-

sation with Mr. Henry B. Ruggles prior to the refusal

referred to—the first refusal referred to in my last an-

swer, that is meaning the refusal in 1902 preceding sell-

ing them the four runway rope Isizer. [Transcript,

pages 534-5;]
Q. 47. State whether or not that north grader, to

which we have referred in the last question and answer,
w^as built under any agreement, license or commission
from Fay & Stebler under the \\ oodward and Cerruti

patents.

A. That I am not prepared to state positively, as it

was a matter that would fall into the department of the

business under control of Mr. Fay, but it is my recollec-

tion from conversations had with Mr. Fay that he had
made a claim on them which was finally compromised
by them allowing us to furnish certain materials for it,

but of this 1 can only state that my information is only
gained indirectly.

Q. 48. Now, Mr. Ruggles has testified that while he
was at work on his machine for brushing oranges, Mr.
Fay and yourself came to Redlands and saw the ma-
chine; that they (meaning Mr. Fay and yourself) asked
him how it was going to work, and that he told them all

about it, showed them all the materials he had to work
with. They said they thought it was a winner, the best

thing of the kind they had seen. They would see me
again about it. They went back to Riverside and within

a few days returned to Redlands, and by them I was
informed that the invention belonged to them. (Direct



—^0—

examination of Ruggles, Q. 117.) What have you to

say in regard to the facts as set forth in the answer to

which I have referred?, ,^

A. Such a statement is not a fact so far as myself

is concerned, as I did not see this machine until after

negotiations for making it had been completed and the

machine itself had been practically completed. That
there was a claim made on Mr. Ruggles for certain

rights in this invention by Mr. Fay at the time, I recall,

based on certain undeveloped ideas and sketches then

in the possession of Mr. Fay which he had made and
witnessed prior to my joining him. This I know from
conversations had with Mr. Fay at that time and the

sketches which he showed me at that time, and which
are in my possession still. However, I was not a party

to this claim, or any of the negotiations, except through
Mr. Fay himself, nor was I present at any time with him
and Mr. Ruggles when any of these negotiations were
being carried out. Mr. Fay would conduct the matter

and report and consult with me, and I had at no time

any occasion to take any hand in the direction of the mat-
ter, my sole action in the matter was confined to agree-

ing to Mr. Fay's actions." [Transcript, pages 536-7.]

Again Mr. Ruggles' testimony is contradicted and
impeached. Mr. Ruggles testifies that in 1906 he went
over to Stebler's place at Riverside and had a talk with
Mr. Stebler. Mr. Ruggles says that while there Mr.
Stebler stepped outside in front of his factory and beck-

oned Ruggles to come out there. Ruggles says: "While
we were out there, he asked me what become of that old

truck of mine. I told him *I had turned it over to the

Fairbanks-Morse Co. He asked me if I could get it.

I told him I thought I could. He asked me if I would
get it and sell it to him. He said he would like to get it

and all to do with it and he would pay me well for it. I

told him I would see about it when I got time." (See
appellant's brief, page 51.) Compare this with Mr.
Srebler's testimony:

"Q. 62. Now, referring again to Mr. Henry B. Rug-
gles' testimony in answer to Q. 119, he says T went
over to Mr. Stebler's i)lace with Mr. Kingsbury of Red-



lands. We had quite a talk with Mr. Stehler; while in

Mr. Stebler's place Mr. Stebler went outside in front

of his factory and beckoned for me to come out there.

While we were out there he asked me what become of

that old truck of mine. I told him that I had turned it

over to the Fairbanks-Morse Co. He asked me if I

could get it. I told him I thought I could. He asked

me if I w^ould get it and sell it to him. He said he would
like to get it and all to do with it and he would pay me
well for it, I told him that I would see about this when
I got time.' Did you ever have any such conversation

with Mr. Henry B. Ruggles at Riverside, Cal. ?

A. In order to answer that intelligently it will be

necessary to go into the history of events leading up to

that, which originated in this way. That was in the

fall of 1906, I think, or early in the season. I made a

business trip to Redlands and met Mr. Henry B. Rug-
gles at the packing-house of the Redlands Orange Pro-
ducers' Company, and I had some talk with him on the

matter of packing-house equipment, during which he

expressed a desire to i)e relieved from any further busi-

ness in the line of outside packing-house equipment, say-

ing that he did not have enough business in that line to

justify him continuing it, as he could not give it his at-

tention without taking the time from his packing busi-

ness which he was then conducting. I then asked him if

he was willing to dispose of such devices as he was then
manufacturing, which principally consisted of automatic
fruit weighers, to which he acceded, provided he could

dispose of them all. I then made arrangements, or

rather he stated that he was coming to Riverside before

very long and that he would come in and see us, which
he did within a very few days, coming alone. Mr.
Kmgsbury w^as not with him. We then went into the

matter of taking over these various packing-house ma-
chines and I then made some inquiry as to wliat he
actually had to turn over and he mentioned these fruit

weighers, and he then had a new style fruit brusher also,

which was to be a part of the consideration. He did not

mention anything about tJiis damp truck, and naturally

I asked him, and it was then we had a conversation in

reeard thereto at the front of the shop. As to Mr.
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Kingsbury being with him, -or mc beckoning to him, or

certain other details which he has outhned in his testi-

mony referred to, these are not correct. After his visit

at this time, I think it was the next day, he called me
up from Redlands, asking me to come up there right

away, which I think I did that very afternoon, and it

was then he sprung Mr. Kingsbury into the deal, saying

that he had previously made Mr. Kingsbury an offer

along the same lines, which although then not accepted,

he now wished to claim as a prior right to the proposi-

tion which he had made me, and that it would be neces-

sary for this reason to consider Mr. Kingsbury in on the

deal. We then had some talk together—that is myself,

Mr Henry B. Ruggles, his brother Fred Ruggles, and
Mr. Kingsbury—along the line of forming a company
to control all packing-house equipment, it being Mr.
Kingsbury's idea to form a corporation, allotting stock

to each member in proportion to the value of patents

and material turned in, and it was arranged at that time

for Mr. Ruggles and Mr. Kingsbury to come to River-

side within a day or two, with a view to sizing up our

plant, which they did, and we had some informal talk

along these lines together with Mr. Bamble. I do not

think there was anything said about Ruggles' clamp
truck at this time, as the conversation had to do with

broader lines, but nothing ever came of this conference

and the matter was let drop. [Transcript, pages 542-4.]

X. Q. 49. Well, when you had that talk with Mr.
Ruggles in 1906, as to buying the Ruggles truck, and
all to do with it, what use of that truck had you in mind?
A In order that there may be no misunderstanding,

/ 7visJi to first state that I did not propose to buy this

truck and all to do zvith it, but rather in the manner
stated in my direct examination, Mr. Ruggles' proposi-

tion had to do not so much with his patent exactly, as

with material on hand, and having heard of this truck,

and also that he had made some application to the United
States Patent Office for protection, I was desirous, of

course, of having an understanding as to whether or not

this was included in wliat he proposed to turn over to

us, and inasmuch as he had not mentioned or enumer-



ated it among other things which he did mention, I

asked him about it. [Transcript, pages 554-5.]
X. Q. 62. Well, what did you have in mind at that

time as to what sort of w^ork that truck would do ?

A. I was not concerned then about the w^ork it would
do. \A'hat I had in mind at that time and what we had
our conversation about was whether or not that truck

was to be concerned in and made a part of the proposi-

tion he was then offering to us. [Transcript, 558.]
R. X. Q. 4. Well, then, as I understand all your tes-

timony concerning this Ruggles truck, it would be im-

possible for you to reproduce, even in the roughest and
most incomplete form, the Ruggles truck which you
state you saw in Redlands in 1901, and which you have
testified you talked with Ruggles about acquiring, to-

gether with all to do with it, in 1906. Is that correct?

A. It would be utterly impossible for me to under-
take to reproduce anything or to produce anything that

w^ould have any resemblance to the truck Ruggles
showed me in 1901, as I haven't the slightest remem-
brance as to how it was constituted or operated, and if

I w^ere to start out or be compelled to from any incentive

any such undertaking, I should consider my product
when I got through more of an invention than a repro-

duction. This from the fact that in order to produce
anything I should have to draw^ on my mechanical and
creative ability entirely, and while it is possible that I

might in the end produce something that might have
some resemblance to the truck Ruggles showed me, it

would be more by accident than design, and in anszuer-

ing this question furfJicr, I do not ziiisJi to Jiaz'c it under-
stood tJiat I am agreeing zviik the statement of the ques-
tion zvherein it states that I have testified I talked zvith

Mr. Ruggles about acquiring, together zvith all to do
zi'ith it in 1906. This latt(^' part of the question, "to-

gether zvith all to do zvith it," I object to as incorrect,

and if it is sb imderstood that I haz'c so testified, I zvish

to enter here a denial of any sucJi statement either to Mr.
Ruggles at the time stated, or on the record in the case.

R. X. Q. 5. But at the time of this conversation con-
cerning acquiring the Ruggles truck which you admit



took place in 1906, is it not true that you wished to ac-

quire not only any particular truck itself from Mr. Rug-

gles, but whatever went with that truck and concerned

it in any business relations or with reference to its pro-

duction, invention or creation, not only as a single piece

or work but as a departure in general from standard

forms or other forms of trucks ?

A. That question is in my opinion misleading, or

rather the testimony that I have given as referred to is

not properly stated, as I did not at any time testify nor

do. I now. testify that I particularly ever. wished to ac-

quire this truck, nor any of the transactions, parts or

papers pertaining to it. My question to Mr. Ruggles

at that time was particularly directed to ascertaining

w^hether or not he considered this truck included in his

proposition to me and as an asset naturally the original

truck itself, and his papers or parts pertaining to it,

would come up as a question as to their value, which is

what I perhaps had in mind, at least that is the way he

understood iVior in his reply he indicated this by the

statement, the gist of which is to the effect that this truck

w as considered by him of no particular value, and he

stated to me at the time that it had been dismantled and

some of the parts turned over to Fairbanks-Morse &
Co., and that the truck itself, or the major part of it,

was still in his possession in its original form, namely,

that the original nose-truck, and that while the truck

itself, or the idea of improvement, was not considered by

him of any value, he would include it in his proposition

of what he intended to turn over to us, or as much of

it as he could, if we wanted it. That was all that was
said about it, and I do not recall that Tasked him at that

time whether or not he had ever made any ai)plication in

any form for protection on it; as my recollection of it

now is that from' his statement that it had no value, I

took no interest in it myself, and^ passed it in this man-
ner, as being a matter of no value and not worthy of

consideration. [Transcript, pages 573-5.

J

'R. R. D. Q. I. Mr. Henry !>. Ruggles in answer to

Q. 119, referring to the conversation had with you in

front of your shop, in 1906, says: 'He said he would



like to get it and he would pay me well for it.' 'He' in

the portion of the answer quoted refers to you, Fred
Stebler. Did or did you not, at that time, tell Mr. Henry
B. Ruggles that you would pay Henry B. Ruggles well

for it, or any words of similar import?

A. No, sir ; I don't think I made any such statement,

as our conversation referred to as taking place at that

time was confined solely as to whether or not that truck

was to be considered in' his proposition to us as a matter

of any value." [Transcript
, page 5/6.]

Tt is thus seen that we find practically every assertion

and statement made by Mr. Ruggles as to his conver-

sations or dealings either with appellant's witness Bryan

or with Mr. Stebler directly contradicted, and not only

contradicted, but .shown by records to be inaccurate and

erroneous. The testimony of Mr. Stebler is submitted

with the utmost confidence that the court will give it

full credit. It , is corroborated by the record evidence

of the events referred to. Aiid once again we desire to

emphasize the fact that it is 'not the testimony of Mr.

Stebler -that is to be established, but the credibility of

the testimony of Mr. Ruggles. Can it be said that with

the numerous, contradictions and with the numerous dis-

crepancies and errors in. Mr. Ruggles' testimony as to

facts surrounding this alleged truck, that his testimony

is so clear and satisfactory as to satisfy the court beyond

reasonable doubt that his testimony is true? Does it

measure up to the high standard required to prove the

defense of prior use ?

.

But we are not yet through with the contradictions in

the testimony of Mr. Ruggles, or the contradictions be-

tween the testimony of Mr. Ruggles and appellant's



otlier witnesses. Wlieii we reflect that this testimony

is "always open to grave' suspicion" (as said in the de-

cisions), it is beheved we have ah'eady shown more than

sufficient impeachment, more than sufficient contradic-

tions, to throw grave doubt on the veracity of the wit-

nesses and upon the credibility and reliability of the tes-

timony. The conflict between the testimony of Mr.

Ruggles and appellant's witness Bryan on material mat-

ters is sharp and direct. But the conflict between the

testimony of Mr. Ruggles and appellant's witness Mc-

Lain is also indicative of the unreliability of the testi-

mony.

Apparently two sets of parts were made for the Rug-

gles experimental truck. The first set of parts, how-

ever they were connected on the old frame and however

they operated, were unsatisfactory and were taken ofif

and discarded and replaced by a second set. Mr. Rug-

gles testifies that after the first set were taken off they

were never replaced. Mr. McLain says that after the

second set were taken off and sent Bast the old set were

replaced and the truck used for a time ivith the old or

first set. According to the evidence of Mr. Bryan the

truck was not in use during the packing season in De-

cember, 1 90 1, and January, 1902, and according to Rug-

gles the parts were delivered to Fairbanks, Morse &
Co. early in 1902. What is the truth in these regards?

From this conflict between the testimony of appellant's

witnesses how is the court to determine beyond reason-

able doubt what the facts were? Is the evidence posi-

tive and certain?

Mr. Ruggles testifies:



"At the end of the first trial I took the truck to pieces,

tliinking I could improve some of the details. I had it

rebuilt, I had the attachment rebuilt." [Transcript Rec-

ord, page 94.] After the first set of parts were taken

olf they lay in the storeroom of the Orange Growers'

Association for a long time, and were then taken to

Ruggles' home. [Transcript Record, page 100.]

Mr. McLain testifies:

"X. Q. I. Then, after these irons were shipped East,

were the original irons, exhibits "G," "H," "K" and
"L," put back on the truck? A. I don't know whether
they were immediately or not. X. Q. 2. Were they ever

put back on the truck? A. Yes. X. Q. 3. By whom?
A. Well, I couldn't say that. X. Q. 4. After the irons

which you say were shipped East had been taken ofif the

truck, what was done with the truck? A. I am not posi-

tive whether there was a nose put on or not. X. 0. 5.

Well, now, as a matter of fact, as you remember it, was
there such a nose put on the truck w'hen the irons which
were shipped East were taken ofif? I am asking for

your memory as to this fact. A. I cannot state posi-

tively. X. Q. 6. Well, according to your memory these

original irons, exhibits "G," "H," "K" and "L," were
put back on the truck some time or other after the irons

which you say were shipped East had been taken ofif?

Is that correct? A. Yes. X. O. 7. Was that during
1902? A. I cannot say." [Transcript Record, pages
165.166.]

"X. Q. 12. Are you positive that the original irons,

G, H, K and L, were ever put back on the truck after

the set that you say was sent East were taken oif and
sent East? A. I am positive they were." [Transcript,

page 167.]

There is another suspicious circumstance connected

with the testimony both of this witness McLain and with

the testimony of appellant Parker. Neither of these wit-

nesses have any knowledge that any set of parts or irons

ever were sent East, yet they very glibly testify that a
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set of parts were taken off the truek and sent East. The

only evidence in this matter is that the set of parts were

delivered to Fairbanks, Morse & Co., and Mr. Knagen-

helm testifies that he at his desk in Los Angeles had a

receipt for the shipment of some irons to Kilbourne-

Jacobs Mfg. Co., and thinks perhaps that shipping re-

ceipt might refer to the parts of the Ruggles truck. Mr.

Knagenhelm does not know these were parts of the Rug-

gles truck or that any parts were actually delivered to

his company. The law is that testimony regarding a

defense of prior use is "open to grave suspicion." Is

not the fact that the story of each of these witnesses re-

fers to shipping the parts East, when they have no

knowledge thereof, a suspicious circumstance, and does

it not justify the rule?

Before leaving the testimony of Mr. McLain we de-

sire to call attention to the fact that when he is asked

whether all the parts, which were used with the truck as

assembled with the first set of parts or irons, are present

in evidence (and he is shown all the parts in evidence),

he answers: "Impossible for me to say." The witness

certainly has not a good recollection as to the construc-

tion and interrelation of the parts of the truck as to

which he is called to testify, and yet appellant would

have the court hold that the testimony of such a wit-

ness proves the mechanical construction and interrela-

tion of the parts beyond a reasonable doubt, even though

the witness himself answers that it is impossible for him

to say whether or not all the parts have been produced.

This testimony proves Mr. McLain has no distinct rec-



•olIeGtion of the construction embodied in the Rnggles

experiment.

We wish to emphasize the fact that it is not sufficient

for appellant to prove that some kind of a truck was

made by Mr. Ruggles, or that some kind of a truck was

used prior to Mr. Bryan's invention, but appellant must

prove beyond reasonable doubt that such a truck not

only was made, but that it was commercially successful,

and that it did embody the combinations of parts in the

interrelations set forth in the claims. Clearly such testi-

mony as that of the witness McLain, who is unable to

state whether all the parts necessary to make an oper-

ative structure are before him, even when he claims to

have used the truck, cannot be proof of the combinations

and interrelations of parts in issue.

In appellant's brief it is contended that the testimony

of Mr. Knagenhelm proves the receipt "Defendant's

Exhibit M." But Mr. Knagenhelm says it is quite a

few years since he has even seen the handwriting of Mr.

Schnabel, who is supposed fo have written out this re-

ceipt, and Mr. Knagenhelm will not positively state the

receipt is in Schnabel's handwriting. [Transcript, page

1 86.] Mr. Knagenhelm had wever seen this receipt until,

about a week or ten days before giving his testimony.

It is clear, therefore, that the proof that this receipt re-

fers to any parts of the Ruggles truck rests on the un-

supported testimony of Mr. Ruggles.

Mr. Knagenhelm does testify that he saw Mr. Rug-

gles' experiment, and he says ''This zvas somewhat of a

crude proposition." And Mr. Knagenhelm does not re-

member whether this was in 1900 or 1901 ; believes it
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was some time along then. He does not state that it was

a practical device. He is shown "Defendant's Exhibit

C" and asked if he ever saw the same before, and an-

swers "Cannot remember having seen that truck, iden-

tical truck." But Mr. Knagenhelm does testify that

Fairbanks, Morse & Co., soon after Bryan produced his

truck, bought and sold Bryan trucks and acted as sales

agents therefor.

It is very significant that Mr. Ruggles never applied

for a patent on his truck. He was constantly applying

for patents. On December 26th, 1899, he filed an ap-

plication for patent on the automatic weighing machine,

and he placed this invention on a royalty with Fay &
Stebler. [Transcript Record, page 567, R. D. Q. 5.]

On October 20th, 1900, he filed two applications for

patent on the fruit brushers, which he placed on royalty

with Fay & Stebler in 1899. [Transcript Record, page

527, Q. 12.] [Exhibit "Ruggles Contract," Transcript

Record, page 405.]

The record shows that everything practical for use

in the packing-houses which was produced by Mr. Rug-

gles along about the time of inquiry was placed on roy-

alty with Fay & Stebler, but nothing is done with this

truck. We reiterate, nothing is done with the truck.

Ruggles neither licenses Fay & Stebler to build it nor

does he do anything with it himself. He never even

builds another. He buys Bryan's trucks. If the truck

had been successful and not a disappointment, it is not

consistent with Mr. Ruggles' other acts to believe that

he would have done nothing whatever with it, especially

in view of the apparent demand for such a device. It
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seems that the conclusion is irresistible that the truck

was not a success and was laid aside or abandoned by

Ruggles for this reason. This is the only consistent

conclusion deducible from the facts. •
.

Mr. Bryan testifies that Mr. Ruggles told him that the

Ruggles experimental truck was a disappointment ,and

that he (Ruggles) had discarded it. This is thus borne

out by the fact that no application for patent was filed by

Ruggles on the truck, although Mr. Ruggles was pat-

enting everything else he produced and having the same

placed on the market so as to secure the pecuniary ad-

vantasfe of his inventions.

Knagenhelm's testimony that the Ruggles truck was

a crude affair fits in with Bryan's testimony that it was

a disappointment and that Ruggles discarded it. This

is also borne out by the fact that although there was a

very great demand for such a device in the art for use

in the packing-houses, and although Mr. Ruggles was

actively engaged in the packing-house business, yet Mr.

Ruggles never built another truck, never made any ap-

plication on the truck, never did anything further with

it, but bought Bryan trucks for his packing-houses.

The evidence clearly shows that Bryan produced a

practical clamping truck and that it went into immedi-

ate use, that there was a great demand for such kind of

a device.

As said by the Supreme Court in the "Barbed Wire"

patent case, 143 U. S. 275

:

"Under such circumstances courts have not been re-

luctant to sustain a patent to the man who has taken the
final step which has turned a failure into a success. In
the law of patents it is the last step that wins. It may be
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strange that, considering the important results obtained

by Kelly in his patent, it did not occur to him to substi-

tute a coiled wire in place of the diamond shape prong,

but evidently it did not; and to the man to whom it did

ought not to be denied the quality of inventor. There

are many instances in the reported decisions of this court

where monopoly has been sustained in favor of the last

of a series of inventors, all of whom were groping to

attain a certain result, which only the last one of the

number seemed able to grasp. Conspicuous among these

is the case of Webster Loom Co. v. Higgins, 105 U. S.

580, 591, where an improvement in looms for weaving

pile fabrics, consisting of such a new combination of

known devices as to give to a loom the capacity of weav-

ing fifty yards of carpet a day, when before it could only

weave forty, was held to be patentable. It was said by

the court in answer to the argument that the combina-

tion was a mere aggregation of old and well known de-

vices, that 'this argument would be sound if the combi-

nation claimed by Webster was an obvious one for at-

taining the advantages proposed—one which would oc-

cur to any mechanic skilled in the art. But it is plain

from the evidence, and from the very fact that it was
not sooner adopted and used, that it did not for years

occur in this light to even the most skillful persons. It

may have been under their very eyes, they may almost

be said to have stumbled over it ; but they certainly failed

to see it, to estimate its value, and to bring it into notice.

* * ^ Now that it has succeeded, it may seem very

plain to anyone that he could have done it as well. This

is often the case with inventions of the greatest merit.

It may be laid down as a general rule, though perhaps

not an invariable one, that if a new combination and ar-

rangement of known elements produce a new and bene-

ficial result never attained before, it is evidence of in-

vention.'
"

See also

Agawam Co. v. Jordan, 7 Wall. 583, 602;

Seymour V. Osborne, 11 Wall. 516, 552.
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It seems to us that these facts clearly place the Rug-

gles experimental truck in the class of abandoned and

unsuccessful experiments, which the courts have repeat-

edly held do not in law establish an anticipation of the

invention by one who produces a satisfactory and suc-

cessful device which fills the existent demand for such a

device.

As showing the uncertainty of Mr. Ruggles' memory

when not refreshed by doctmientary or physical exhibits,

we call attention to the fact that when he was first placed

upon the witness stand he was cross-examined as to

whether or not he had filed applications for patents dur-

ing the period in controversy. We quote his testimony

as follows:

"X. Q. 28. Then you did file an application for pat-

ent on an automatic weighing machine in 1899? That
is correct, is it not?

A. I don't know whether that is correct or not. I

don't remember the date.

X. Q. 29. Did you file any applications for patents on
any devices in 1889?

A. I don't remember.
^- Q- 3^- Di*^^ y^u file any application for patent on

any device in 1898?
A. I don't remember that.

X. Q. 31. Did you file any application for letters pat-

ent upon any inventions in 1900?
A. I don't remember.
X. Q. 32. In 1901 did you file any application for let-

ters patent upon any invention of yours?
A. I don't remember.
X. Q. 33. Did you file any application for letters pat-

ent upon any kind of a device between 1897 and March
5, 1902?

A. I think I did, but I don't remember.
X- Q- 34- ^^ your answer to X. Qs. 26 and 27 you

refer to only one of the tw'o weighing machines. Has
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the pateiU issued upi^n the one to which you refer as

having- been filed along in about 1899?
A. Some such question was asked, but I don't re-

member anything- regarding those dates.

X. Q. 35. Are you prepared to state that you did

not between September, 1899, and March, 1902, file any
applications for letters patent upon inventions of yours?

A. No, sir.

X. Q. 36. Then if I understand you correctly, what
you do mean is that you do not remember whether you
did or not. That is correct?

A. That is correct.

X. Q. 37. You state that the Pacific Packers' Supply
Co., of which you are superintendent, is manufacturing
weighing machines. Is it not a fact that between Sep-

tember 1st, 1899, and March, 1902, I mean March ist,

1902, you made at least one invention in weighing ma-
chines and applied for letters patent thereon?

A. I couldn't say as to that, now.
^- Q- 3^- ^o^ mean you do not remember, do vou?
A. Yes.

^- Q- 39- Without, inquiring into the specific nature

of the inventions I will now ask you whether or not you
did not during 1899 and after September, 1899, and'

during 1900, 1901, and prior to March 3d, 1902, work
upon other inventions in other kinds of devices than'

hand-trucks—I mean clamping-trucks ?

A. I did." [Transcript, pages 11 5- 11 7.]

This is Mr. Ruggles' memory. It does not test out

well. But the truck in evidence ("Defendant's Exhibit

C"') was built from Ruggles' memory aided only by his

consultations with the blacksmith Willows. He had

neither drawings nor photographs of the old experi-

ment. His recollection was necessarily influenced by

his familiarity with the Bryan trucks which he had been

using for years.

Taking all the testimony into consideration, we feel
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satisfied that the record proves beyond doubt that the

Ruggles truck, whatever was its construction, the inter-

relation of its parts, the mode of its operation, was not

a successful device but a disappointment, and was aban-

doned for this reason, and that all the testimony in re-

gard to this Ruggles experiment only tends to strengthen

Mr. Bryan's claim as an inventor.

"The unsuccessful experiments of others tend to show
the exercise of inventive genius by the one who first

produced a successful result."

Ham Co. v. Diets Co., 13 C. C. A. 690.

In appellant's brief it is stated that Mr. Ruggles is a

business man of high standing, being interested in sev-

eral packing-house industries in Redlands, California,

and that at the time referred to in the testimony he was

in charge of the packing house of the Redlands Orange

Growers' Association.

But we note that utter absence of any reference to

the fact that Mr. Ruggles is a stockholder in and super-

intendent of the business of the Pacific Packers' Supply

Company at Redlands, Calif. This company is engaged

in the manufacture of fruit packers' machinery and is

one of the principal competitors of appellees' firm, and

at present does not manufacture clamping trucks, but

doubtless would do so if the claims of the Bryan patent

were declared void. [Transcript Record, Cross-Bxam-

ination of Ruggles, pages 110-114, 1 19-120.]

The sizing or grading machines made by the Pacific

Packers' Supply Company, of which Mr. Ruggles is

superintendent, are claimed by the appellees in this case

to be an infringement of the Robert Strain patent, owned
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the Pacific Packers' Supply Company and Mi*. Ruggles

before he gave his testimony. [Qs. 50-52, Transcript

Record, pages I i8-iig.]

We thus find that there is a motive and an interest for

Mr. Ruggles in the giving of his testimony in regard to

his old experimental truck. There is an incentive to him

to defeat the Bryan patent. It would be very advan-

tageous to him and his company, the Pacific Packers'

Supply Company, if the Bryan patent sued on herein

could be defeated. It is clear that Mr. Ruggles is not

a disinterested witness, but, on the contrary, would be

a direct beneficiary of a decree holding the Bryan patent

void.

The Tower Patent.

Appellant places great reliance upon this patent as an

anticipation, but ignores utterly the fact that this is not

a part of the prior art. In the first place the application

for the Tower patent was not filed until February 17th,

1902, even if the printed copy forming an exhibit could

possibly be held proof of the date of filing, which it can-

not. On the other hand the application of Edgar J.

Bryan for the patent in suit was filed November 30th,

1901, and the presumption of law is that the first to file

an allowable application is the prior inventor. Appel-

lant has introduced no evidence whatever that a Tower

truck was ever built, and there is nothing to carrv the

Tower invention back of Tower's filing date of February

17th, 1902, even though such evidence were competent

under the law, which it is not. It is clear, therefore,

that on the records of the Patent Office the Tower in-



vention was subsequent to that of Edgar J. Bryan and is

not a reference. Timely objection to this Tower pateni

was made during the taking of appellant's proofs.

[Transcript Record, page 268.] Not only is the date

of the filing of Edgar J. Bryan's application for the pat-

ent in suit stipulated to be November 30, 1901, but the

"File Wrapper and Contents of the Bryan Application,"

^'Defendant's Exhibit 8," is competent evidence of this

fact and fully proves the filing date to have been No-

vember 30, 190 1.

But the case does not rest alone on these presump-

tions. It has been fully and clearly established by the

proof of appellant's own witness, Bryan, that Edgar J.

Bryan invented the truck forming the subject matter of

this litigation, as early as October, 1901, and completed

a full sized operative truck embodying the invention in

October, 1901, or two months and a half prior to the

filing of the Tower application. [Transcript Record,

pages 224-226, X. Qs. 4-15.] The original truck built

by Edgar J. Bryan in October, 1901, is in evidence as an

exhibit and marked "Bryan original truck." [Tran-

script Record, page 225.] It is absolutely certain, there-

fore, that the Tower patent does not form a part of the

prior art and has no bearing upon either the question

as to whether Edgar J. Bryan was the inventor of the

combinations claimed in the patent in suit nor any ef-

fect whatever upon the construction or scope of the

claims.

The Tower patent was not offered in evidence by ap-

pellant, and while a copy of the patent was filed showing

the same mark as referred to by counsel for appellant,
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wiien the copy was shown to the witness Binckley

[Transcript Record, page 268], yet there is no warrant

or authority for its inclusion as a part of the record in

this case, no formal offer of the Tower patent was ever

made and it is not before the court. But even if it were

before the court it is clear that it has no bearing either

upon the cjuestion of "whether the combinations of ele-

ments claimed in the patent in suit were novel at the

date of the invention thereof by Edgar J. Bryan, in 1900,

or upon the scope or breadth of the claims, for the rea-

son that the Towier device was a subsequent production.

Appellant seeks to make a point out of the fact that

no interference suit was declared in the Patent Office to

ascertain whether Bryan or Tower was the first in-

ventor of the combinations covered by the claims in-

volved in this suit. On May 3, 1902, Mr. Bryan's at-

torneys, in his behalf, asked the Commissioner of Pat-

ents for the declaration of such an interference, but none

was declared. [Transcript Record, page 463.] The

reason is apparent when attention is given to the very

limited claims submitted by Tower. It is well known

that no interference suit will be declared by the Com-

missioner of Patents where one of the applicants is con-

ceding priority of invention to the other, by eliminating

from his application all claims which are readable on the

other applicant's structure. Claim i of the Bryan ap-

plication and patent most clearly is readable on the

Tower device, but no claim of the Tower patent is read-

able on the Bryan structure. This shows the reason for

the Commissioner of Patents refusing to declare an in-

terference. We have taken claim i of the Bryan patent
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siinply as an example in this statement. Again, there-

fore, v^e see that appeUant's contention is unsound both

in fact and law and ascertain that the record is against

the Tower patent having any bearing whatever on this

controversy.

As the date of filing of Bryan's application for the

patent in suit is prior to the date of the filing of the ap-

plication for the Tower patent, the presumption of law

is that Bryan was the prior inventor, and this presump-

tion of law is reinforced by the proof that in O'ctober,

190 1, Mr. Bryan built a complete truck (in evidence as

Exhibit "Bryan's Original Truck") and commenced

manufacturing these trucks for the market in October,

1901.

This proves that Bryan was the original and first in-

ventor under the patent law and entitled to a patent

which would cover all that is shown in the Tower patent.

Automatic Weighing Machine Co. v. Pneumatic

Scale Corporation, 166 Fed. 288.

And it is clear the Tower patent has no efifect what-

ever as an anticipation. Nor would it have any effect as

limiting the scope of the Bryan claims were the question

of infringement an open one in this case.

The Pratt & Munhali. Truck.

Great reliance is evidently placed by appellant upon

the device of this patent. In order that the court might

have before it the device of this patent most clearly,

appellees built a truck in strict accordance with this

patent. The truck is in evidence as Complainants' Ex-
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hibit "Pratt & Munhall Truck," and we believe that suf-

ficient answer to all of appellant's argument with regard

to this device has been made when the exhibit truck has

been operated, for it is clear that the mode of operation

is totally different and that the Pratt & Munhall device

could not be used to accomplish the purpose or do the

work of either the Bryan truck or the trucks manufac-

tured by appellant. This is so clearly apparent from the

exhibit truck that we will not go into a detailed descrip-

tion of its operation.

It is a well established principle of patent law that a

device which will not perform the function of a subse-

quent invention is not an anticipation of that invention.

It is apparent from appellant's truck that he did not

utilize any information derived from this Pratt & Mun-

hall patent. Appellant did not use or improve the Pratt

& Munhall device but did adopt the Bryan invention.

This appellant has admitted on the record. This fact is

one entitled to great weight in judging whether or not

the Pratt & Munhall patent is an anticipation.

General Electric Co. v. Wagner Electric Co., 130

Fed. 772.

The Pratt & Munhall patent is a mere paper patent,

and the device is one which is commercially useless and

apparently never went into any use whatever.

As said by the Supreme Court in Carnegie Steel Co. v.

Cambria Iron Works, 185 U. S. 425:

"This defense presents the common instance of a pat-

ent which attracted no attention and w'as commercially
a failure being set up as an anticipation of a subsequent
patent, which has proved a success, because there ap-
pears to be in the mechanism described a possibility of
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its having- been, with some alterations, adaptable to the

process thereafter discovered."

It would only be by total reorganization and rear-

rangement, and the combination with other mechanism,

that the Pratt & Munhall truck could be used for the

purpose of the Bryan invention. The principle of opera-

tion of the Pratt & Munhall truck would have to be

changed.

Appellant attempts to read claim i of the Bryan pat-

ent upon the Pratt & Munhall device, but ignores the

fact that claim i must be read in the light of the struc-

ture described by Bryan and as including the principle

of operation of the combination expressed in claim i.

Merely reading the language of the claim upon a prior

structure, regardless of both differences in mechanical

construction and in principle of operation and in the

function of the parts, is to ignore entirely the meaning

of a claim in a patent. It is one of the most cardinal

principles of patent law that a claim of a patent must

be read in the light of the specification of the patent and

in the sense in which it reads upon the device disclosed

in the patent. Thus read claim i cannot be found in

the Pratt & Munhall device.

The Cathek Patent, Exhibit io.

The device of this patent is crude and the patent is

clearly nothing but a "paper" conception which neither

did nor could go into actual use. The device is imprac-

tical. The paper exhibition, however, does not show a

mode of operation similar to the principle of operation
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of the Bryan invention. The device is not foot-operated

an.d could not be used as or in the place of the Bryan

truck.

The first requirement to approach an anticipation of

the Bryan invention is that the mechanism should be so

mounted on the truck frame as to be operated by the

foot of the operator while he holds the truck in vertical

position by the "hand grasps." This is totally absent

from the Gather disclosure, and shows that even as an

approximation the Gather construction fails utterly of

the principle of operation or mode of use.

This patent simply shows another of the unsuccessful

attempts to construct a device which will do the work

for which Mr. Bryan designed his truck and which his

truck most successfully accomplished.

The parts which appellant denominates "hand grasps"

in this Gather patent are for a totally different purpose

and use than the hand grasps of the Bryan truck, and

are used in a different operation. They do not corre-

spond to the Bryan device either in the interrelation or

in their purpose or use.

On the face of the patent, however, it is to be seen

that this Gather construction is utterly worthless and

inoperative.

In the Bryan truck the weight of the load or stack of

boxes automatically tightens the grip of the clamping

jaws onto the load. The same is true in appellant's

truck but not true in the Gather conception. The prin-

ciples of operation are different all the way through.

But it is not necessary to consider in detail the con-

struction and interrelation of parts shown in this Gather
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patent, or its mode of operation, because it is admitted

on behalf of appellant that the Gather patent does not

show the combination of any one of the claims of the

Bryan patent. Appellant's expert witness, Binckley, has

disposed of this question unfavorably to the appellant,

and states that this Gather patent does not show the com-

bination of any of the claims sued on. See "Defendant's

Exhibit No. 20" [Transcript Record, page 523] and Mr.

Binckley's answer to Q. 90 [Transcript Record, pages

335-338]. It is to be noted that the only prior patent

which Mr. Binckley enumerates as showing any one of

the combinations of the five claims of the Bryan patent

sued on is the Tower patent, "Defendant's Exhibit 18"

(which W'Q have already seen is not a part of the prior

art), but appellant in his brief (page 25) says:

"Taking into joint consideration Defendant's Exhib-
its 10, II, 12, 13, 14, 15, 16, 17, 19 and N, all of the ele-

ments of claims i, 14, 15 and 16 of the patent in suit are

found therein, negativing any presumption of invention

on behalf of Bryan commensurate with the scope of said

claims."

Appellant has fallen into the error to which all de-

fendants in patent litigation are prone, for it is well

established that it is not sufficient to show that each of

the elements of a patented combination are separately

old, but it is necessary to show tJie combination is old.

The Gircuit Gourt of Appeals for the 6th Gircuit, in

Yesbra v. Hardesty Co., 166 Fed. 120, 125, has ex-

pressed this very aptly when it says

:

"The point to be emphasized is that the law looks not
at the elements or factors of an invented combination
as a subject for a patent, but only to the combination
itself as a unit distinct from its parts."
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It is a well settled principle of patent law that "It is

not sufficient to constitute an anticipation, that the de-

vices relied upon might, by a process of modification,

reorganization or combination with each other, be made
to accomplish the function performed by the device of

patent sued on."

IVestern Electric Co. v. Home Telephone Co., 85

Fed. 649.

In this last opinion the court, in discussing this prin-

ciple of law, says

:

"The force of this ruling is made manifest, in its prac-

tical application to the rights of parties, by the reflection

that all earlier patents set up in defense against a later

patent sued upon are but the record evidence of the state

the art has reached. The rights under such later patent

are subject to what his record actually shows. To
change this record, by permitting theoretical modifica-

tions of these earlier patents, would be the same, in

force, as to change, by interpolations or modifications,

any other evidence between the parties."

This rule is well established.

See

Topliff V. Topliff, 145 U. S.;

Gtinn V. Bridgeport Brass Co., 148 Fed. 239;

Zuhelt Co. V. Friedman, 158 Fed. 430;

Tannage Co. v. Zahn, 70 Fed. 1003;

Ryan v. Newark Co., 96 Fed. 100;

Simonds R. M. Co. v. Hathorn Mfg. Co., 90 Fed.

201, 208;

Gormully & J. Co. v. Stanley Cycle Co., 90 Fed.

279;

Merrow v. Shoemaker, 59 Fed. 120.

"One who takes old devices, witli material defects,

and retaining the desirable features, adapts them by



—85-

novei modifications to new and varying conditions, so

as to produce an article superior to all others, is not

anticipated b)'^ such prior devices."

Wales V. Waterlmry Mfg. Co., 59 Fed. 285.

''Invention is shown by one obtaining a successful re-

sult, producing a desired improvement where prevlous-i

ly there had been unsuccessful experiments by others."

Ham Mfg. Co. v. Diets, i^C.C. A. 687;

Kremeiitz v. Cottle Co., 148 U. S. 556.

The difference between success and failure as showing

invention and that invention is always present where

changes in form introduce and use other mechanical

principles, or other natural powers, or a new mode of

operation, and a useful result is obtained, and this is

sufficient invention to sustain a patent, is clearly brought

out in the opinion in Winans v. Densmead, 15 How.

330-

The fact that the Bryan clamping truck is the only

successful foot-operated truck which has ever been pro-

duced shows that the Bryan invention was a broad in-

vention, and the courts have repeatedly said that where

an inventor produces the only successful machine or de-

vice the inventor should be protected in his patent.

Watson V. Stevens, 5 1 Fed. 759

;

Gandy v. Belting Co., 143 U. S. 587;

Krementz v. Cottle Co., 148 U. S. 556.

While the appellant has introduced in evidence a large

number of patents as alleged anticipations of the Bryan

patent, yet it is clear that none of the devices of these

patents operate upon the principle of the Bryan truck or
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provided successful trucks for this purpose, and it is evi-

dent that there was a crying need for a device of the

kind at the time that Bryan produced this invention.

These facts show that invention of a high order was

required by Mr. Bryan.

As said by the Circuit Court of Appeals of the First

Circuit, in Forsyth v. 'Garlock, 142 Fed. 461, 463:

''The citation of a large number of patents as antici-

pations tends to strengthen rather than weaken the pat-

ent sued upon, by showing that the trade had long and
persistently been seeking in vain for what the complain-

ants finally accomplished."

Whatever was the mode of operation or the interre-

lation of parts of the Ruggles experiment, it is clear that

Mr. Bryan turned failure into success, and, as said by

Mr. Justice Brown in "The Barbed Wire Patent," 143

U. S., "In the law of patents it is the last step that zvins."'

Mr. Bryan unquestionably turned failure to success, and

his patent should receive the favorable consideration of

the court.

Frederick S. Lyon,

Solicitor and of Counsel for Appellees.
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At the oral argument of this case, after this court

dechned to rule on the question as to whether the stipu-

lation [Transcript Record, pages 684-687] was an ad-

mission of infringement, we asked and received consent

to file a supplemental brief on the question of infringe-

ment.

In order, therefore, that the court may have before it

appellees' position in regard to the scope of the claims

declared upon, if the court should desire to investigate
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the question of infringement, we will consider briefly

this question. But at the same time we wish to clearly

state our contention that the stipulation does remove

this question from before the court, both as a question

of law and as a matter of fact, for the reason that the

stipulation does concede every fact which the court must

find in order to hold the appellant's trucks to be infringe-

ments of the five claims declared upon, and in view of

the facts stipulated infringement follows as a necessary

rule of law. This stipulation, then, is that the combina-

tion of each of these claims is present in the appellant's

truck. But the stipulation does not end here. The stip-

ulation concedes that not only is the general combination

present in appellant's trucks, but it is the same combina-

tion of parts and the parts are in the same interrelations

as set forth in the claims. It is not seen how the stipula-

tion could be more specific or exact in stating that what

is claimed and embraced within the respective claims is

embodied in the appellant's devices. For instance, the

same parts might be combined in a machine in an entire-

ly different manner. The admission that not only is the

combination of parts claimed in each of these respective

claims present in the appellant's trucks, but that the com-

bination of parts are in the interrelations claimed, neces-

sarily means that the mode of operation and the func-

tions of the parts so combined are the same as in each of

the claims, and hence of the Bryan invention. The stip-

ulation was understood by the trial court as settling the

question of infringement, and was filed in the lower

court after the appellant's counsel had stated that they

did not raise any question of infringement, but conceded
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infringement if the claims were valid, and rested their

case upon the defense that the claims were void because

anticipated. We therefore submit that the question of

infringement is not an open one in this court.

But in this case it is apparent from the record that

prior to Bryan's invention there was no device capable

of performing the function of the Br3-an truck or capable

of performing its mode of operation in the manner in

which Bryan's invention performed the same. The

Bryan invention, therefore, was not a narrow invention

limited to its specific elements in their particular inter-

relations. (Here again the conclusiveness of the stipu-

lation is emphasized because it admits that the appli-

cant's trucks contain the combinations of parts in the

interrelations set forth in the claims. The stipulation

admits that, however specific the claims are, the appel-

lant's trucks embody these parts in the interrelations of

the claims. )

The Bryan invention provides a truck which has

clamping members which are foot-operated. That is,

means which will engage the lowest box of a stack or

tier of boxes and clamp this box tightly so that the whole

stack or tier is loaded onto the truck and may be wheeled

wherever desired. The clamping means is operated by

the foot of the operator. He need not touch any of the

boxes with his hands. On the contrary, he must by his

hands hold the truck in vertical position and up to the

box so the clamping means may engage the box when

the clamping means or jaws are swung downwardly and

inwardly toward the box. The necessity of providing

accessible and adequate hand-grasps or holds suitably
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positioned for the hands of the operator is thus clearly

apparent and the interdependence of the foot-operated

clamping means and of hand-grasps is apparent. It is

thus seen that there is true combination and interde-

pendence between the hand-grasps and the clamping

m.eans. This is brought forth in claims 15 and 16 of the

patent in suit.

This necessary interrelation of the foot-operated

clamping means and the hand-grasps for the operator's

hands is clearly brought out in claims 15 and 16, which

are not limited to the specific form of clamping m.eans

shown in the Bryan patent. Claim 15 is for the follow-

ing general combination of the following elements,

which combination provides the practical and utilizable

foot-operated clamping truck

:

1. "A hand-truck" (i. e., the wheels and frame).

2. "Foot-controlled object-supporting means carried

by the forward end portion of the truck."

3. "Hand-grips projected rearwardly at substantial-

ly right angles from the opposite side members of the

truck and located intermediate of the ends thereof and

near the rear end of the truck."

These three elements are all necessary elements to a

practical foot-operated clamping truck.

The first element, the frame and wheels, are the ve-

hicle on which the load is carried. The foot-controlled

object or load-supporting means are the mechanism by

which the load is attached to the vehicle, and the third

element, the hand-grips, arc the means by which the

frame and wheels are hekl in position so the load-clamp-
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ing and supporting means may be operated by the foot to

attach the load to the vehicle.

Compare this claim with the appellant's truck and it

is seen that this combination is present and that the ele-

ments are in the same interrelation and co-operate upon

the same principle and perform the same function in the

same manner. In appellant's truck we have the frame

and wheels forming the first element of the claim, the

foot-operated or foot-controlling object-supporting

means forming the second element of the claim, and the

hand-grips forming the third element of the claim, all

co-operating together upon the same principle of co-

operation to secure the same united mode of operation

of the truck and the same result as in the Bryan truck.

By reference to the proceedings had in the United

States Patent Office during the prosecution of the ap-

plication for the Bryan patent, it is seen that claims 15

and 16 were inserted by amendment as claims 17 and

18, the specification being amended by the insertion of

the matter forming lines 95-126, page 2 of the specifica-

tion [Transcript page 390, "Complainants' Exhibit A";

Transcript pages 454-455, "Defendant's Exhibit 8"] :

"In view of the comparatively upright position of the

truck when in use, it is somewhat difficult to manipulate

the same by the handles 2, and, therefore, it has been

found desirable, and in fact indispensable, to employ the

hand-grips 6, which are projected at substantially right

angles from the rear or inner side of the truck so as to

be in position to be conveniently grasped by the operator

to tilt the truck rearwardly, and to move the same for-

wardly or rearwardly upon the supporting wheels 9."
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And in the "Remarks" accompanying this amendment

Ave find the following statement

:

"In view of the necessit5^ for the hand-grips 6, on ac-

count of the foot-lever 26, additional claims 17 and 18

are herewith submitted for consideration, as it is be-

lieved that applicant is entitled to protection upon this

feature of his invention."

"In order that the examiner may fully appreciate the

necessity of the hand-grips 6, an exhibit photograph is

filed herewith to illustrate the position assumed by the

truck when in use." [Transcript Record pages 458, 456,

453-]

It is thus apparent that neither Mr. Bryan, his attor-

ney nor the Patent Office considered these claims as lim-

ited to the specific form of the clamping members shown

in Bryan's drawings, but considered that Mr. Bryan was

the first to produce a foot-operated hand-truck capable

of being operated as set forth in the portion of Bryan's

patent specification just quoted, and allowed him a broad

and comprehensive claim thereon. So far as anything

in the record shows, Mr. Bryan was the very first to pro-

vide such a foot-operated hand-truck. He was the very

first to produce a practical device which would grip the

lowest box of a stack or tier, utilizing clamping or grip-

ping means which were operated by the foot of the op-

erator while the truck frame was raised to a vertical po-

sition by the operator grasping hold of suitably po-

sitioned means provided for this purpose. This was an

entirely novel combination producing a new mode of op-

eration.
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Claim I of the Bryan patent is drawn to the general

combination of

1. "A truck." .

2. "A pair of pivoted clamp members."

3. "A foot-lever fulcrumed upon the truck adjacent

to the front end and arranged at the inner side thereof

within the reach of the foot of an operator while grasp-

ing the handles of the truck in the elevated position, said

foot lever being connected to both clamp members for

simultaneous operation thereof."

As heretofore pointed out, claim 15 calls for "foot-

controlled object-supporting means," while claim i calls

for "a pair of pivoted clamping members" and for "a

foot-lever connected to both clamp members for simul-

taneous operation thereof."

None of the prior devices shows this combination of

parts, or in the interrelations of the claims, or a mode

of operation such as illustrated in the Bryan patent, nor

a device operating upon the principle characterized by

this combination. In fact, none of the prior devices are

capable of the work of the Bryan truck or are similar

in principle either of construction or operation.

With the truck of the Bryan invention the clamping

means are all mounted upon the truck frame and so con-

nected and interrelated with the foot-lever that by press-

ing down on the foot-lever the clamping members are

moved downwardly and inwardly against the box.

After this engagement with the box or load the ends of

the clamping members will be automatically forced into

greater engagement or grippage with the load, by the

weight of the load itself, and thus lift the load and clamp
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it upon the truck so that the load can be transported

wherever desired. In this manner the load acts auto-

matically to increase the' grippage. When it is desired

to deliver the load from the truck the upper end of the

truck is swung forward until the load is permitted to

rest upon the floor and the forward movement of the

upper end of the truck has a tendency to move the free

ends of the clamping members slightly downward to-

ward the ground or floor and will thus force them out of

engagement with the load, after which the action of the

spring, which has been placed under tension by the

movement of the foot-lever in moving the clamping

members into engagement with the load, will return the

foot-lever and clamping members into their normal po

sitions with the clamping jaws extended or moved to

their greater distance from each other. [Transcript

Record, testimony of complainants' expert, Boyd, page

645-]

Comparing this operation of the truck of the Bryan

patent with the appellant's truck it is found that the op-

eration is identical. The principle of operation is iden-

tical and the general interrelation of the parts is iden-

tical, there only being a slight difference in the mechan-

ical details.

With appellant's truck the load automatically in-

creases the grippage of the clamping meml)ers; thfe

downward movement of the foot-lever causes the simul-

taneous downward and inward movement of the clamp-

ing members to grip the load ; and the release of the load

is effected in identically the same manner as in the Bryan

construction. The manner of utilizing appellant's truck
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ls the same as Bryan's ; the truck frame is thrown to a

vertical position; the operator grasps the hand-grips,

pressing downward by his foot on the foot-lever, thus

simultaneously operating the clamping members by

means of the foot-lever downwardly and inwardly into

engagement with the load.

It is thus seen that the spirit of the Bryan invention,

its manner of co-operation of parts, its principle of ac-

tion, and each and every one of its functions, are present

in the appellant's truck in identically the same co-ordina^

tion of parts as in the Bryan patent.

The prior art does not show a single foot-operated

clamping truck operating upon this principle or com-

prised of this general combination of co-related parts.

The appellant in building his truck did not apply to

any of the prior patents, which have been introduced in

evidence, or improve upon any of the constructions

therein found, but had had for years the Bryan truck

before him and adopted and used the inventive idea

which was the product of Mr. Bryan's creative and in-

ventive mind.

Perhaps the Bryan invention was not a "pioneer" or

"primary" one in the strictest sense in which these terms

are used, but of this there is at least room for argument.

But it is not necessary for the court to hold the Bryan

invention was a "pioneer" or "primary" one in order to

be justified in giving the claims of the Bryan patent a

broad or a liberal interpretation.

For, as said by the Circuit Court of Appeals for the

Second Circuit, in Benbow-Brammer Mfg. Co. v. Straus

(i66 Fed. 114, 116)

:
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"We are dealing not with a great invention, but with

a meritorious one which has made a distinct advance
in the art in question. We think the claims should be

given an interpretation liberal enough to protect the in-

ventor from the use of machines which differ only in

non-essential changes which any skilled mechanic would
know enough to make. The various elements, separate-

ly considered, were well known, but we can find no in-

stance where they were combined in a machine of this

type to do the work in question."

It is the theory of the patent law that the contract be-

tween the inventor and the government should be con-

strued so as to maintain in the patentee and his assignees

the exclusive monopoly of that which the inventor has

produced, and the claims of a patent should always be

construed so as to fully cover the invention.

A patent can certainly be very broad in scope, and

broad enough to cover very broad differences of details

in mechanism, without requiring it shall occupy the po-

sition held by so few patents, of being of a strictly

"primary" or "pioneer" character.

2 Rob. on Pats., section 526, page 141

;

Renwick v. Pond, 10 Blatch. 39, Fed. Cas. No.

11,702;

Brush Elec. Co. v. Ft. Wayne Elec. L. Co., 40

Fed. 833

;

Brush Elec. Co. v. Western Elec. L. & P. Co., 43
Fed. 537;

Brush Elec. Co. v. Electric Imj). Co., 52 Fed. 975;

Walker on Pats. (4th Ed.), pages 30S, 309, 312.

Even though the invention of a complainants' patent is

not of a pioneer or primary character, and notwithstand-

ing a defendant's means and mode of operation are dif-
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ferent and even patented, yet there may be infringe-

ment.

Mason v. Graham, 23 Wall. 261

;

Ives V. Hamilton, 92 U. S. 426;

Union Paper Bag Co. v. Murphy, 97 U. S. 120;

Elizabeth v. American Nicholson Pav. Co., 97

u. S. 137;

Clough V. Gilbert & B. Mfg. Co., 106 U. S. 166;

Western Elec. Co. v. La Rue, 139 U. S. 601

;

Hoyt V. Home, 145 U. S. 302.

In the case of Continental Paper Bag Co. v. Eastern

Paper Bag Co. (210 U. S. 405), the defendant and ap-

pellant contended that the patent in suit not being a

"pioneer" or "primary" patent, was not infringed,

claiming:

"Identity of means and of operation are necessary to

constitute infringement of a secondary patent."

This the Supreme Court refused to uphold, finding the

patent infringed, and saying:

"The two questions, therefore, which remain for de-

cisioU; are the jurisdiction of the court and the question

of infringement. We will consider the latter question

first.

"It does not depend, counsel for the Continental Com-

pany says, 'upon any issue of fact, but does depend, as

questions of infringement' sometimes do, upon a 'point

of law.' This point of law, it is further said, has been

formulated in a decision of this court as follows:

'Where the patent does not embody a primary invention,

but only an improvement on the prior art, and defend-

ant's machines can be dififerentiated, the charge of in-
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fringement is not sustained.' Counsel for respondent do

not contend that the Liddell invention is primary within

the definition given of that term by petitioner. Their

concession is that it is 'not basic, in the sense of covering

the first machine ever produced to make self-opening

square bags by machinery.' They do not contend, how-

ever, that it is one of high rank, and if it be given a 'fair

construction and scope, no matter whether we call it

basic, primary, or broad, or even merely entitled to be

construed, as covering obvious mechanical equivalents,

the question of infringement of the claims in suit by pe-

titioner's machine becomes mechanically, and from a

patent law standpoint, a simple one, in spite of slight dif-

ferences of operation and of reversal of some of the

moving parts.' The lower courts did not designate the

invention as either primary or secondar)^ They did,

however, as we shall presently see, decide that it was

one of high rank and entitled to a broad range of equiv-

alents. It becomes necessary, therefore, to consider the

point of law upon which petitioner contends the question

of infringement depends."

"The citation is from Cimiotti Unhairinof Co. v.

American Fur. Ref. Co., 198 U. S. 399, 49 L. Ed. iioo,

25 Sup. Ct. Rep. 697, and Kokomo Fence Mach. Co. v.

Kitselman, 189 U. S. 8, 47 L. Ed. 689, 23 Sup. Ct. Rep.

521, was adduced to sustain the proposition. But the

whole opinion must be considered, and it will be seen

from the language which we shall presently quote that it

was not intended to say that the doctrine of equivalents

applied only to primary patents."

"We do not think it is necessary to follow counsel for
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petitioner in his review of other cases which, he urges,

sustain his contention. The right view is expressed in

Miller v. Eagle Mfg. Co., 151 U. S. 186, 207, 38 L. Ed.

121, 130, 14 Sup. Ct. Rep. 310, as follows: 'The range

of equivalents depends upon the extent and nature of the

invention. If the invention is broad or primary in its

character, the range of equivalents will be correspond-

ingly broad, under the liberal construction which the

courts give to such inventions.' And this was what was

decided in Kokomo Fence Mach. Co. v. Kitselman, Cimi-

otti Unhairing Co. v. American Fur. Ref. Co., and Com-

puting Scale Co. v. Automatic Scale Co., 204 U. S. 609,

51 T. Ed. 645, 27 Sup. Ct. Rep. 307. It is from the

second of those cases, as we have seen, that the citation

is made which petitioner contends the point of law upon

which infringement depends is formulated; but it was

said in that case: Tt is well settled that a greater de-

gree of liberality and a wider range of equivalents are

permitted where the patent is of a pioneer character than

when the invention is simply an improvement, maybe

the last and successful step, in the art theretofore par-

tially developed by other inventors in the same field.'
"

'Tt is manifest, therefore, that it was not meant to de-

cide that only pioneer patents are entitled to invoke the

doctrine of equivalents, but that it was decided that the

range of equivalents depends upon and varies with the

degree of invention. See Ives v. Hamilton, 92 U. S.

426, 23 L. Ed. 494; Hoyt V. Home, 145 U. S. 302, 7,6 L.

Ed. 713, 12 Sup. Ct. Rep. 922; Deering v. Winona Har-

vester Wks., 155 U. S. 286, 39 L. Ed. 153, 15 Sup. Ct.
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Rcp. ii8; Walker, Patents, sec. 362; Robinson, Patents,

sec. 258."

Inasmuch, therefore, as there was prior to Mr. Bry-

an's invention no device capable of performing the func-

tion of the Br3^an truck or operating upon its principle

of operation, we submit that the claims of the patent in

suit are entitled to liberal interpretation, and that they

arc each most clearly infringed. There is no contention

upon the part of appellant that there is any language or

term used in any of the five claims sued upon which lim-

its any one of these claims to any element not found in

appellant's truck, nor limits the claims to any mode of

operation or particular form or construction of any part

not found in the appellant's truck.

In the oral argument of the case counsel for appellant

stated that each of these five claims could be more aptly

read upon appellant's truck than upon the Bryan truck.

It is apparent, therefore, that there is no need of any lib-

eral construction of the language of the claims, but that

they can be read upon appellant's truck as defining the

same combination of parts in the same interrelation, op-

erating upon the same principle of operation, and per-

forming the same function that these combinations per-

form in the truck invented by Mr. Bryan.

In appellant's brief, page 34, appellant has referred to

the case of Benbow-Bramer Mfg. Co. v. Richmond

Cedar Wks., 159 Fed. 161, 165, in which the court says:

"The essential element of complainant's patent is ut-

terly foreign to defendant's device."

It is not seen what essential element of any one of

the combinations of these claims in suit is utterly for-
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eign to the appellant's triick. In the decision referred

to the court further says : ''It cuts out the most essential

element of the latter." This decision is clearly not in

point as determining the question of infringement in the

case at bar favorable to appellant, for the reason that

appellant has not left out any "most essential element"

of the Bryan invention. In fact, appellant has used all

of the elements essential to the production of the co-

ordinated mechanism operating upon the same principle

and producing the same new function utilized and ac-

complished by Mr. Bryan. The appellant in his brief,

page 27, also refers to the case of Union Match Co. v.

The Diamond Match Co. (162 Fed. 148, 155). In that

litigation the court had before it a patent taken out for

a very subordinate invention in an art which was already

very well advanced, and the patent covered a mere im-

provement; whereas in the case at bar the record fails

to show any device which could be used for the purpose

of the Bryan truck. Not one of the devices of the prior

patents could be used to cart a stack of orange boxes.

Not one of the prior devices, even if they were capable

of practical utilization, could be used for Bryan's pur-

pose or the purpose of the appellant's trucks, nor would

they avoid the difficulties, to avoid which the Bryan in-

vention was produced.

As said by Mr. Judge Severens in Penfield v. Cham-

bers Bros. Co., 92 Fed. 630, 638, 34 C. C. A. 579:

"The rule applicable to the determination of equiva-

lents depends upon the importance and the breadth of the

original invention, and does not depend upon the ques-

tion whether it was the first in the field relating to that
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subject, but upon the degree of advancement which the

invention has made in nev/ness of discovery and utiUty;

for there may be as much merit in bringing on a large

ilhimination from a feeble start as in the conception of

the first beclouded idea which may have originated in

the course of study and discovery along that line."

See also

Bundy Mfg. Co. v. Detroit Time Register Co.,

94 Fed. 534.

The Circuit Court of Appeals for the 7th Circuit, in

Ide V. Trorlicht etc. Co. (115 Fed. 137), has said:

"Mere changes in the form of a device, or of some of

the mechanical elements of a combination, will not avoid

infringement where the principle or mode of operation

of the invention is adopted, except in those rare cases in

which the form of the improvement, or of the element

changed is the distinguishing character of the inven-

tion."

This doctrine has the approval of this court in Letson

V. Alaska Packers' Association (130 Fed. 141), where-

in your Honors held that

"The Jensen patent for a can capping machine

was not for a 'pioneer' invention in the sense

that the machine was the very first to accomplish

the heading of filled cans, yet such a machine was the

first to accomplish that result with any practical degree

of speed or ef^cacy, and the claims of the patent are en-

titled to a very liberal construction."

"The fact that the alleged infringed mechanical device

lacks one of the functions of the patent device does not

I
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avoid infringement where such function is not claimed

in the patent."

The Circuit Court of Appeals for the 8th Circuit, in

lyourie Implement Co. v. Lenhart (130 Fed! 122), says:

"One may not escape infringement' by adding or sub-

tracting from a patented device, by changing its form,

or by making it more or less efficient, zuhile he retains its

principle and mode of operation, and attains its result

by the use of the same or equivalent mechanical means.

(Walker on Patents, 347, 348; Sewall v. Jones, gi U. S.

171, 183; Coupe V. Weatherhead, 16 Fed. 673, 675.)"

The fact that it is the policy of the law and the spirit

of the courts to construe patents so as to fully cover the

real invention produced by an inventor, and to give pat-

ent claims such an interpretation as to give the patentee

a monopoly over what the inventor has actually pro-

duced, is fully and comprehensively set forth in the de

cision of the Supreme Court of the United States in

Hobbs V. Beach, 180 U. S. 383.

We feel satisfied that your Honors will hold that the

question of infringement is not open to the appellant in

this case, but that he is estopped on the record from rais-

ing this question, having conceded it in the court below.

We feel equally confident that your Honors will give

the claims of the Bryan patent that liberal construction

which, in view of the importance of the invention pro-

duced by Mr. Bryan, is within the spirit of the patent law

and the decisions of the courts.

But in the present instance there is not needed any

great degree of liberality in the interpretation of the

claims sued on, but only a reading of the claims as they
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stand in order to show the appellant's infringement, and

it would only be by holding that the claims are void for

want of patentable novelty that the appellant can escape

the charge of infringement.

Fre^derick S. Lyon^

Solicitor and of Counsel for Appellees.
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No. 1699.

United States

Circuit Court of Bppcals

FOR THE NINTH CIRCUIT

George D. Parker,
Appellant and Defendant,

vs. \ In Equity,

Fred Stebler & Austin A. (

No.i,699

Gamble,
Appellees and Coviplainayits.

Appellant's Brief in Reply to the Supplemental Brief on

Behalf of Appellees.

I.

Counsel for appellees has taken advantage of the per-

mission of the court to file a supplemental brief on the

question as to whether the Parker truck infringes the

Bryan truck, and has reargued the proposition asserted

by him, and argued at length on the oral argument and

in his original brief that the defendant, Parker, is stip-

ulated "out of court" on the question of infringement.
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But for a repetition by him of a misstatement of facts

we should not make any further answer to that propo-

sition than we have made in our oral arguments and in

our brief. He says, however (supplemental brief, pages

4 and 5):

"The stipulation was understood by the trial court as

settling the question of infringement, and was filed in

the lower court after the appellant's counsel had stated

that they did not raise any question of infringement, but

conceded infringement if the claims were valid, and

rested their case upon the defense that the claims were

void because anticipated."

This statement we emphatically deny. There is noth-

ing in the record to support it. We assert that it was

never intended to stipulate infringement. If that had

been the intention, the simple word "infringement"

would have been used in the stipulation. No such word

is to be found there. On the contrary, our contention in

the trial court wias, as here, that if the Bryan patent was

not void because anticipated, it must, at the utmost, be

so construed as to include only the specific forms of com-

bination of elements shown and described and claimed

therein. We are utterly at a loss to know how appellees'

counsel can now claim otherwise. We stand upon the

legal principle enunciated in the Union Match Company

case cited and quoted in our original brief at page 28,

that:

"A patent for described means or mechanism to ac-

complish a decided end must he limited to the particular

means described in the specification or their clear me-

chanical equivalents, and does not embrace or cover any

other mechanical structure, which is substantially differ-

ent in its construction or its operation."
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II.

Applying the legal doctrine above set forth to the case,

we reiterate our assertion (principal brief, page 30)

that the principles of operation of the truck patented by

Bryan and the Parker trucks differ radically. We have

there set forth the particulars in which they so differ,

and cannot properly set them forth again here. We
confidently assert, however, as we did at the oral argu-

ment, that these differences will clearly appear on even

a cursory inspection of the truck described in the Bryan

patent and the trucks produced b)^ complainants as their

practical demonstration of what they believe was so de-

scribed and claimed therein as Bryan's invention, and a

hke inspection of the truck described in the Parker pat-

ent and his practical demonstration of what he believed

was his invention. The miniature truck referred to in

the stipulation as "one hand truck" (model handed up

to court) is a little more like the Bryan patent than the

other hand trucks mentioned in the stipulation as "like

defendants' Exhibit B," but even in this miniature truck

there are no pivoted links suspending the clamping jaws,

as in the Bryan trucks and patent, and the foot lever is

fulcrumed on the axle of the truck. Do not these trucks,

then, "differ radically"? Bryan's truck is clumsier and

heavier and is more expensive than any of the Parker

trucks. It shows no connection, or "interrelation," or

"combination," with the truck axle in any form or man-

ner whatever. On the other hand, all the Parker al-

leged "infringing" trucks do have a connection, "inter-

relation" and "combination" with the axle.

This axle is an integral and necessary element of



every wheel truck. Bryan never thought of using it for

any purpose. Parker did, and utilized it in a most in-

genious way to simplify and make perfect the construc-

tion of a hand truck with a foot-operated clamping de-

vice. Who, we ask, was the real inventor of the more

meritorious device? Who was the man who took "the

final step that counts," Bryan or Parker? As these

questions are answered by the common sense and sound

judgment of the court, so must this case be decided, on

the question of infringement. Argument and citation

of authorities are unnecessary and unavailing. Inspec-

tion is the true test. There we are content to rest the

infringement branch of this case.

Tracy C. Becke^r and

Raymond Ivks Blake^slee,

Counsel for Appellant.
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[Names and Addresses of Attorneys of Record.]

GEO. M. SINCLAIR, Esquire, Central Building,

Seattle, Washington, and

ELLIS, FLETCHER & EVANS, Fidelity Building,

Tacoma, Washington,

Attorneys for Plaintiff in Error.

GEORGE P. FISHBURNE, Esquire, Fidelity Build-

ing, Tacoma, Washington, and

MAURY, TEMPLEMAN & HOGEVOLL, Butte,

Montana,

Attorneys for Defendant in Error.

In the United States Circuit Court of Appeals for

the Ninth Circuit.

THE THOMPSON COMPANY,
Plaintiff in Error,

vs.

EDWIN P. PENNEBAKER,
Defendant in Error.

Order [Extending Time to File Return to Writ of

Error].

For good cause shown,

—

It is now ordered, that the time for filing the Re-

turn on Writ of Error be, and the same is hereby,

extended up to and including the first day of April,

A. D. 1909.

Dated February 17th 1909.

C. H. HANFORD,
Judge.
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[Endorsed]: No. 1700. United States Circuit

Court of Ai3peals for the Ninth Circuit. Order En-

larging Time to File Record Thereof and to Docket

Cause. Filed U. S. Circuit Court, Western District

of Washington. Feb. 19, 1909. A. Reeves Ayres,

Clerk. Saml. D. Bridges, Deputy. Filed Mar. 6.

1909. F. D. Monckton, Clerk. Refiled Mar. 15,

1909. F. D. Monckton, Clerk.

In the Circuit Court of the United States, in and for

the Ninth Circuit, Western District of Washing-

ton, Western Division,

No. 1355.

EDWIN P. PENNEBAKER,
Plaintiff,

vs.

THE THOMPSON COMPANY (a Corporation),

Defendant.

Complaint.

Now conies Edwin P. Pennebaker, the plaintiff,

and of The Thompson Company, a corporation, com-

plains and alleges:

I.

That now the plaintiff is, and for a period of more

than one (1) year last past, has been a citizen of

the State of Montana, residing at Butte.

II.

That at all the times hereinafter set forth, the

defendant The Thompson Company, was, and now is

a corporation duly organized and existing under and



vs. Edwin P. Pennebaker. 3

by virtue of the laws of the State of Washington,

and by reason of such facts the said corporation,

The Thompson Company, at all such times has been

and now is a citizen of the State of Washington.

ni.

That the amount involved in this action at law,

exclusive of interest and costs, is in excess of Two

Thousand ($2,000.00) Dollars, to wit, the said

amount involved is the sum of Ten Thousand

($10,000.00) Dollars, together with interest thereon

at the rate of eight per cent per annum from the

12th day of June, 1905, until the day of filing this

complaint.

TV.

That heretofore, to wit, and on or about the 24th

day of April, in the year of our Lord, 1905, the

plaintiff was owner of a certain option and right to

purchase certain lands, tenements, hereditaments

and water rights, in the Counties of Pierce and

Thurston, in the State of Washington, from one

John L. McMurray, who was then the owner of

the said lands, tenements, hereditaments and water

rights. That the said option was in writing and had

been signed, sealed and delivered for value by the

said John L. McMurray to the said Edwin P. Penne-

baker, this plaintiff. That a copy of the said option

and right to purchase is hereunto annexed and made

a part of this complaint, and marked Exhibit "A,"

and to the said Exhibit "A" the plaintiff does refer

for a description complete and accurate of the said

lands, tenements, hereditaments and water rights-
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and for the terms and conditions of plaintiff's right

as existing on the 24th daj^ of April, 1905, to pur-

chase the same.

V.

And also on the 24th day of April, 1905, the said

John L. McMurray duly made, executed and de-

livered for a valuable consideration to this plaintiffy

a certain written agreement extending the said op-

tion and right to purchase (the original Exhibit

"A"), for a period of four (4) months, from and

after June 12th, 1905, and a copy of the said writ

ten agreement of extension is hereto annexed and

marked Exhibit ''€."

VI.

Now, on this 24th day of April, in the year of our

Lord 1905, this plaintiff, Edwin P. Pennebaker, and

the defendant The Thompson Company, a corpora-

tion as aforesaid, did enter into for a valuable con-

sideration, a certain agreement in writing, a copy

of the said agreement is hereunto annexed and made

a part hereof as if the same were incorporated here-

in at length, and the said copy is marked Exhibit

"B," and the original agreement of which Exhibit

''B" is a copy was by the said defendant to the said

plaintiff duly signed, sealed, and delivered for a

valuable consideration proceeding from the plaintiff

to the defendant.

VII.

Now, in and by the said agreement. The Thomp-
son Company, the defendant, did agree that if the

said The Thompson Company, or its successors or
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assigns, by itself, or agent, or attorneys, or servants,

should purchase the property described in Exhibit

''A" and in Exhibit "B," or in case the said The

Thompson Company should by itself, or by its

agents, attorneys or servants, assign or cause the

said contract, Exhibit "A," as extended in time

by Exhibit "C" (which was by Exhibit "B" as-

signed to the said Thompson Company, as therein

set forth) , to be assigned, or if the said The Thomp-

son Compan}^ should in any manner exercise any of

the provisions of the said option, or in any manner

dispose of, or use the said option to its benefit, di-

rectly or indirectly, then, that in such events the

said The Thompson Company would pay at once to

Edwin P. Pennebaker, this plaintiff, the sum of Ten

Thousand Dollars ($10,000.00).

VIII.

Now, the said The Thompson Company, a corpora-

tion, the defendant, did on the 12th day of June,

1905, use the said option. Exhibit "A," and the ex-

tension thereof Exhibit "C" to its benefit, and it,

the said The Thompson Company, did pay to John

L. McMurray, the grantor of the said option therein

described, the sum of One Thousand ($1,000.00)

Dollars as a part of the purchase price of the said

lands, tenements, hereditaments and water rights

therein described, and again, on or about the 12th

day of October, 1905, it, the said The Thompson

Company, did use the said option to its benefit, and

on or about the said day it did pay to the said John

L. McMurray, the sum of One Thousand ($1,000.00)
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Dollars as a further pajTiient of the purchase price

of the said lands, tenements, hereditaments and

water rights, set forth and described in said Ex-

hibits "A" and ''B."- And again, the said The

Thompson Company, on the 12th day of June, A. D.

1905, did use the said option and the extension, Ex-

hibit ''A" and "C," being copies thereof, to its

benefit in that on the said 12th day of June, 1905,

it, the said The Thompson Company, did by virtue

of the said option and extension thereof procure

from said John L. McMurray a certain agreement

concerning the said lands, tenements, hereditaments

and water rights, a copy of which said agreement

is hereunto annexed and made a pari hereof, and

marked Exhibit "D." And again on the. . . .day of

, in the year 1907, and before the commence-

ment of this suit (the exact day being unknown to

this plaintiff, and he after having used due diligence,

is unable to determine the exact date), it, the said

The Thompson Company, as plaintiff is informed

and believes, and states the fact to be, did sell, and

assign and transfer and cause to be assigned, the

said contract of option of date December 12th, 1904,

made by John L. McMurray of Pierce County,

Washington, to Edwin P. Pennebaker, plaintiff

herein, and also the extension of the option and

agreement made and entered into the 24th day of

April, 1905, Exhibit "C," between the sard John L.

McMurray and the said Edwin P. Pennebaker, and

that at all the times since the said 12th day of

June, 1905, up to and until the day of the assign-
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ment of the said option and extension thereof the

defendant, The Thompson Company, has used the

said option to its benefit. The said assignment of

the same was made by the said The Thompson Com-
pany to the Cascade Public Service Corporation, a

corporation organized and existing, as plaintiff is

informed and believes, under and by virtue of the

laws of the State of Washington.

IX.

That the defendant has never paid to the plaintiff

the said sum of Ten Thousand ($10,000.00) Dollars,

or any part thereof, and the said sum of Ten Thou-

sand ($10,000.00) Dollars is entirely unpaid.

X.

That before the beginning of this suit plaintiff has

demanded of The Thompson Company, defend-

ant, that it pay the said sum of Ten Thousand ($10,-

000.00) Dollars which demand was entirely refused

by defendant.

Wherefore, the plaintiff demands judgment
against the defendant The Thompson Company, for

the sum of Ten Thousand Dollars ($10,000.00), and

for interest thereon at the rate of eight per cent per

annum until the same be paid and for costs of suit.

GEORGE P. FISHBURNE,
Attorney for the Plaintiff.

Address: Rooms 605, Fidelity Building, Tacoma,

Washington.

H. LOWNDES MAURY,
JOHN L. TEMPLEMAN,
SWAN T. HOGETF^LL,

Partners as Maury, Templeman & Hoge-

wall, of Butte, Montana, of Counsel for

the Plaintiff.
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State of Montana,

County of Silver Bow,—ss.

Edwin P. Pennebaker, being first duly sworn, on

his oath does say: That he is the plaintiff in the fore-

going complaint mentioned; that he has read the

said complaint; that he knows the contents there-

of; that as to all the matters therein stated pos-

itively, the same is true of his own knowledge; that

as to all matters stated therein on information and

belief, the same is true to the best of his knowledge

and belief.

E. P. PENNEBAKER.

Subscribed and sworn to before me this 30th day

of January, in the year 1908.

[Notarial Seal] J. A. POORE,

Notary Public in and for the County of Silver Bow,

State of Montana.

Exhibit **A" [to Complaint].

This agreement made this 12th day of December,

1904, by John L. McMurray, an unmarried man of

La Grande, Pierce County, Washington, party of

the first part, and E. P. Pennebaker, of Seattle, King

County, Washington party of the second part;

Witnesseth: That for and in consideration of the

sum of One Dollar lawful money of the United

States of America paid at the execution and delivery

of these presents by said second party to said first

party, the receipt whereof is hereby acknowledged

he, the said first party agrees to sell and convey to

said second party and his assigns the following
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rights and claims situate in Pierce County, and

Thurston County, Washington, described as follows,

to wit:

That certain water right of 1500 cubic feet per

second of time appropriated by said first party un-

der the laws of the State of Washington, in such

cases provided, and located in Section Four Town-
ship Fifteen North of Range Four East of the Will-

amette Meridian, which same is now recorded in

Vol. 1 of Water Claims at page 163 in the public

records of said Pierce County and Vols. 5 of Misc.

Rec. at page 254 public records of said Thurston

County; and also that certain water right of 1500

cubic feet per second of time appropriated by said

first party under the laws of the State of Washing-

ton, in that behalf located in Section thirty-two

Township sixteen North of Range four east of the

Willamette Meridian, which same is now recorded

in the public records of said Pierce County in Vol.

1 of Water Claims at page 162 thereof and also in

Thurston County in Vol. 5 of Misc. Rec. at page 255

thereof. Upon the following tenns and conditions

to wit:

At any time upon demand by said second party or

his assigns and upon payment to said first party

within six months after the date hereof of the sum
of Seventy-five Thousand Dollars ($75,000.00) by

said party of the second part.

Or at any time within three months after the date

hereof upon demand and pajTnent by said second

party to said first party of the smn of Sixty Thou-

sand Dollars ($60,000.00); provided that if within
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said term of three months said second party or his

assigns shall pay to said first part}^ the sum of Ten

Thousand Dollars ($10,000.00) then such term of

three months shall be extended for the temi of six

months from the date hereof and the purchase price

of said lands shall thereupon be the sum of Sixty

Thousand Dollars.

Whereupon, having complied with the terms and

conditions of said options said first party shall ex-

ecute and deliver to said second party or his assigns,

good and sufficient deed or deeds of warranty to said

lands conveying said lands to said second party or

his assigns.

It is further agreed that in case this agreement

shall lapse and the sales contemplated herein fail

to be consummated, then said first party agrees to

pay to said second part}^ or his assigns ten per cent

commission on any sale or sales of said lands or

rights made or procured by means of the introduc-

tion or procurement of said second party or his as-

signs, within six months after the expiration hereof.

It is also agreed that in case said options or either

of them shall be consummated the said party of the

first part shall in addition to said deeds of convey-

ance execute and deliver to said second party or his

assigns, his relinquishment relinquishing to the Gov-

ernment of the United States sufficient lands, in and

about said water rights for the constru(;tion of a

power house and right of way for flume and trans-
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mission line purposes and for the development and

maintenance of an Electric Power Plant.

J. L. McMURRAY.
Witness

:

J. J. BEOOKS.

[Exhibit "C" to Complaint.]

In consideration of the sum of One Dollar lawful

money of the United States of America which was
paid by the said party of the second part to the

party of tlie first part, receipt whereof, is hereby

acknowledged, and upon the further consideration

of the sum of Two Thousand Dollars ($2,000) to be

paid by the party of the second part, his heirs, ad-

noinistrators or assigns, on or before the twelfth day

of June, A. D. 1905, I hereby bind myself, my heirs,

administrators or assigns, to extend the foregoing

agreement and option for the term of four months

from the twelfth day of June, A. D. 1905, to the

12th day of October, A. D. 1905.

It being further understood and agreed that the

said sum of Two Thousand Dollars ($2000) is to

be applied upon the purchase price contemplated

in the foregoing agreement and option.

IN WITNESS WHEREOF, I have hereunto set

my hand and seal this twenty-fourth day of April,

A. D. 1905.

J. L. McMURRAY,
Witness

:

A. G. CORBETT.
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State of Washington,

County of Pierce,—ss.

,

This is to certify that on this twenty-fourth day

of April, A. D. 1905, before me, A. G. Corbett, a

Notary Public, in and for the State of Washington,

duly commissioned and sworn, personally came J.

L. McMurray to me known to be the individual de-

scribed in and who executed the witliin instrument

and acknowledged to me that he signed and sealed

the same as his free and voluntary act and deed

for the uses and purposes therein mentioned.

Witness my hand and official seal the day and

year first above written.

[Seal] A. G. CORBETT,
Notary Public in and for the State of Washington,

Residing at Seattle.

Exhibit "B" [to Complaint].

THIS AGREEMENT, made this 24th day of

April, 1905, by and between E. P. Pennebaker, of

Seattle, King County, Washington, of the first part,

and THE THOMPSON COMPANY, a corporation,

organized, incorporated and existing under and by

virtue of the laws of the State of Washington, of

the second part;

WITNESSETH: That the first party for and

in consideration of the sum of One Dollar paid by

the second party to the first party, the receipt where-

of is hereby acknowledged by him, and of the fur-

ther promises and agreements herein set out, the
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said first party hereby sells, assigns, transfers and

conveys unto the said second party all his right,

title and interest in and to that certain contract of

option and sale dated on the 12th day of December,

1904, made by John L. McMurray, a single man, of

Pierce County, Wash., and E. P. Pennebaker, the

party herein of the first part, wherein and whereby

the said McMurray agrees to sell and convey to

said first party on terms therein mentioned, two

certain Water Bights theretofore appropriated by

said McMurray in the Counties of Pierce and Thurs-

ton, Wash., one of which is situated in Sec. 4, T\vp.

15 N., R. 4 E., W. M., and is recorded in Vol. 1 uf

Water Claims at page 163 in the public records of

said Pierce County; and also in Vol. 5 of Misc.

Records at page 254, in the public records of said

Thurston County; and the other water right is

situated in Sec. 32, Twp. 16 N., R. 4 E, W. M., and

which is now recorded in the public records of

Pierce County in Vol 1 of Water Claims at page

162 thereof, and also in the public records of said

Thurston County in Vol. 5 of Misc. Records at page

255 thereof.

Also extension of option and agreement made and

entered into on the 24th day of April, A. D. 1905,

between John L. McMurray, party of the first part,

and E. P. Pennebaker, party of the second part,

which reads as follows, to wit:

"In consideration, of the sum of One Dollar law-

ful money of the United States of America, which

was paid by the said party of the second part to the
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party of the first part, receipt whereof is hereby

acknowledged and upon the further consideration

of the sum of Two Thousand Dollars ($2000.00) to

be paid by the party of the second part, his heirs,

administrators or assigns, on or before the twelfth

day of June, A. D. 1905, I hereby bind myself, my
heirs, administrators or assigns, to extend the fore-

going agreement and option for the term of four

months from the 12th day of June, A. D. 1905, to

the 12th day of October, A. D. 1905.'

It being further understood and agreed that the

sum of Two Thousand Dollars ($2000.00) is to be

applied upon the purchase price contemplated in

the foregoing agreement and option.

In Witness Whereof, I hereunto set my hand and

seal, this twelfth day of April, A. D. 1905.

J. L. McMURRAY.
Witness

:

A. G. CORBETT.

State of Washington,

County of Pierce,—ss.

This is to certify that on this twenty-fourth day

of April, A. D. 1905, before me, A. G. Corbett, a

Notary Public, in and for the State of Washing-

ton, duly commissioned and sworn, personally came

J. L. McMurray to me known to be the individual

described in and who executed the within instru-

ment, and acknowledged to me that he signed and

sealed the same as his free and voluntary act and

deed for the uses and purposes therein mentioned.
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Witness my hand and official seal, the day and

year first above written.

[Seal] A. G. CORBETT,
Notary Public, in and for the State of Washington,

Residing at Seattle.

To have and to hold unto The Thompson Com-

pany, aforesaid, the said second party, and to its

successors and assigns, together with every and all

proceeds, matters, moneys and things due, arising

or accruing or to become due, arise or to accrue out

of the said Contract in any manner or form what-

soever.

For and in consideration of the foregoing assign-

ment, the said second party, its successors and as-

signs hereby exx:)ressly agrees that in case the said

second party, its successors, or assigns, by itself, its

agents, attorneys, or servants, shall make, or cause

to be made, any sale whatsover under said contract,

or shall themselves or by their agents, attorneys,

or servants, purchase said property under and by

virtue of said contract, or otherwise, or in case said

second party its successors or assigns by itself, its

agents, attorneys or servants shall assign or cause

the said contract to be assigned, that the said second

party shall pay the said first party the sum of Ten

Thousand Dollars ($10,000.00), lawful money of

the United States, it being the intention of the par-

ties hereto, that in case said party of the second part

shall in any manner exercise any of the provisions of

this option or in any manner dispose of, or use the

said option to its benefit, directly or indirectly that



16 The Thompson Company

in sucli event there shall inimediatel}^ become due

and owing from the said second party to the said

first party the sum of Ten Thousand ($10,000.00)

Dollars.

(Signed) E. P. PENNEBAKER, [Seal]

THE THOMPSON COMPANY. [Seal]

A. G. CORBETT,
Its Manager.

Witness

:

N. c. Mcknight.
state of Washington,

County of King,—ss.

This is to certify that on the 4th day of May, A.

D. 1905, before me, G. W. Upper, a Notary Public,

in and for the State of Washington, duly commis-

sioned and sworn, came E. P. Pennebaker, to me

known to be the individual described in and who

executed the within instrument and acknowledged

to me that he signed and sealed the same as his free

and voluntary act and deed for the uses and purpose

therein mentioned.

Witness, my hand and official seal, the day and

year first above mentioned.

[Signed] G. W. UPPER,
Notary Public in and for the State of Washington,

Residing at Seattle.

State of Washington,

County of King,—ss.

This is to certify that on this 4th day of May, A.

D. 1905, before me, G. W. Upper, Notary Public, in

and for the State of Washington, duly commissioned
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and sworn, came A. G. Corbett, to me known to be

the individual described in and who executed the

within instrument for and on behalf of the said The

Thompson Company, and acknowledged to me that

he signed and sealed the same as his free and vol-

untary act and deed for the uses and purposes there-

in mentioned, said A. G. Corbett further acknowl-

edged to me that he is the manager of the said The

Thompson Company, and as said manager has full

and complete authority and right to sign and ack-

nowledge the within instrument on behalf of the said

The Thompson Company, and acknowledged to me

that he signed and sealed the same as the free and

voluntary act and deed of the said The Thompson

Company for the uses and purposes therein men-

tioned.

Witness, my hand and official seal, the day and

year first above written.

[Seal] (Signed) G. W. UPPER,
Notary Public in and for the State of Washington,

Residing at Seattle.

Exhibit **D" [to Complaint].

ARTICLES OF AGREEMENT, made this 12th

day of June, A. D. 1905, by and between John L.

McMurray, an unmarried man of the City of Ta-

coma. Pierce County, State of Washington, party of

the first part, and THE THOMPSON COMPANY,
a corporation, organized, incorporated, and doing

business, under and by virtue of the laws of the State

of Washington, with its principal place of business

at Seattle, King County, and State of Washington,

party of the second part, WITNESSETH:
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That whereas the said party of the first part under

and by virtue of the laws of the State of AVashing-

ton, appropriated those certain Water Ria^hts here-

inafter described, by posting in a conspicuous place

at the point of the intended storage of each thereof,

his notice of said appropriation as required by law,

and thereafter within ten days thereof, of posting of

said notices, respectively, caused to be recorded the

same in the official records of Pierce and Thurston

Counties in the said State of Washington, the same

being the Counties wherein said Water Eights are

situated and ever since said time has been and is in

sole and exclusive possession thereof, and has been

and is engaged in diligently prosecuting the work

of improving and developing the same, and each

thereof, and ever since has been and is the sole owner

and in possession of each thereof respectively. AND
WHEEEAS, the said party of the first part on or

about the 9th day of February, A. D. 1900, settled

upon and established his residence upon, cultivated

and improved as and for his homestead under the

laws of the United States in that behalf provided,

the following described lands, to wit:

The northeast quarter (NE. %) of Section thirty-

two (32) in Township Sixteen, North Eange Four

(4) east, Willamette Meridian, and that the same

are public, unsurveyed lands of the United States,,

and for that reason are not yet open to entry and

final proof as homestead.

That said first party has fully complied with all

the laws of the United States and the rules and prac-

tice of the Interior Department to obtain title to the
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said lands as his said homestead, when said lands

shall be declared open to entry as such, having re-

sided on, cultivated and improved the said lands for

more than five (5) years last past continuously.

THAT WHEEEAS, all said lands being a portion

of said homestead are necessary for the establish-

ment, improving and developing of said Water

Eights for right of way purposes, and in the con-

struction of flumes, pipe-lines, dams, reservoirs,

power-houses and other purposes.

AND WHEEEAS, under and by virtue of the

provisions of Section 2238 of the revised statutes

of the United States, the party hereto of the first

part has the right to transfer any portion of his said

homestead for Eight of Way, for canals and reser-

voirs of such water rights.

AND WHEEEAS, the said party of the second par+

intends to acquire, develop and maintain the said

Water Eights with their appurtenances for the pur-

pose of establishing and maintaining a WATEE
POWEE ELECTEIC GENEEATING PLANT,
and to raise the necessary funds to promote the car-

rying on of such enterprise.

NOW, THEEEFOEE, in consideration of the

premises and of the mutual premises, covenants and

agreements herein set out and to be kept and per-

formed by the parties hereto, as well as the moneys

paid and to be paid by the said party of the second

part to the said part}^ of the first part, the parties

hereto, hereby agree together as follows:

Said party of the first part hereby agrees and

binds himself to sell and convey to the said party of
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the second part, and for that purpose to execute all

deeds and conveyances necessary to vest in the said

party of the second part, full and complete title,

free from all encumbralices, at the times hereinafter

mentioned, the following Water Eights, franchises.

Rights of Way, lands, tenements and hereditaments,

to wit: THAT CERTAIN AVATER RIGHT of 1500

cubic feet per of time heretofore located and appro-

priated by said party of the second part under and

by virtue of the laws of the State of Washington in

the Nisqually River in the Counties of Pierce and

Thurston, State of Washington, in Section Four (4),

Township (15), North Range Four (4), East, W. M.,

which same is now on file and of record in Volume

One (1) of Water Claims at page 163, of the official

records at the office of the County Auditor of said

Pierce County, and also on file and of record in

Volume Five (5) in Miscellaneous Records at page

254 of the official records of said Thurston County.

ALSO, that certain water right of 1500 cubic feet

per second of time heretofore located and appro-

priated by said party of the first part, under and by

virtue of the laws of said State in the Nisqually

River in the Counties of Pierce and Thurston, afore-

said, in Section Thirty-two (32), Township Sixteen

(16), North Range Four (4) East, W. M., which

same is now on file and of record in the official rec-

ords of said Pierce County in Volume One (1) of

Water Claims at page 162 thereof, and also on file

and of record in the official records of Thurston

County, in Volume Five (5) of Miscellaneous Rec-

ords, at page 255 thereof.
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ALSO, a stri]3 of land on that side of the Nisqually

Eiver, to be selected by the party of the second part,

200 feet wide, beginning at a point on the East

boundary line of said Northeast quarter (NE. 1/4) of

Section Thirty-two (32), Township Sixteen (16),

North Range Four (4) East, W. M., said point to

be hereafter selected by said second party and run-

ning thence in a northwesterly direction as nearly

parallel with said Nisqually River as the topography

of the land may permit or the grade to be established

for the water flume purposes to a point on the north

boundary line of said Northeast quarter of said Sec-

tion Thirty-two, or near said line to a forebay, to be

selected and located by said second party on the

northeast quarter of the northeast quarter of said

Secton thirty-two (32), Township Sixteen (16),

North Range Four (4) East, W. M.

ALSO, the north half of the northeast quarter of

the northeast quarter and the north half of the north-

west quarter of the northeast quarter of Section

Thirty-two (32), Township Sixteen (16) North,

Range Four (4) East, W. M., for power-houses,

flumes, and Right of Way purposes.

ALSO, AN EASEMENT for the erection and

maintenance of transmission lines across any of the

lands herein mentioned and said strip of land to be

selected by the said party of the second part.

ALSO, ALL OF THE GULCH from the top of

one bank of the Nisqually River to the top of the

other bank, including the river between said banks,

being the sides of the said Nisqually River, situate

on the Northeast quarter of section Thirty-two (32),
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Township Sixteen (16) North, Ean^e Four (4)

East, W. M., if required and demanded by said party

of the second part for any of the purposes herein set

out
;
provided that said party of the first part shall

have an Easement or Right of Way across the south-

east quarter of the northeast quarter of said Section

Thirty-two (32) to the extent of eighty (80) feet

in width and the same to be selected by said first

party provided, however, that said easement shall in

no way interfere with any of the flumes, pipe or

transmission lines, structures, or improvements of

any kind, whatsoever to be erected or placed on said

lands by the the said party of the second part ; nor

shall the same be selected nor utilized until said

flumes, pipe lines, and transmission lines or struc-

tures are located and constructed by said party of

the second part ; and provided further that no grades,

bridges or other work shall be attempted on said

Right of Wa}^ until the said party of the second part

shall have completed the erection of said flumes,

pipe and transmission lines, buildings and other

structures necessary or convenient in the operation

of said WATER POWER ELECTRIC GENER-
ATING PLANT; and further provided that all

work necessary to be performed or materials to be

provided or used on said Right of Way to render

the same operative, shall be at the cost and expense

of said party of the first part, free and clear of any

and all demands whatsoever upon the second party

therefor; and further provided that in all crossings

across, over or under any of said flumes, pipe or
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transmission lines by said easement, the said flumes,

pipe or transmission lines shall be full}^ protected

by said first part}^ and all grades, bridges, crossings,

and other structures placed upon said Eight of Way
shall be so utilized and constructed by said party

of the first part as to save harmless any and all of

the said property and rights of said party of the

second part, by reason of said easement and Eight

of Way or necessary to render the same practicable.

IN CONSIDEEATION WHEEEOF, the said

party of the second part shall pay to said party of

the first part, the siun of Seventy-five Thousand

($75,000.00) Dollars lawful money of the United

States at the time and in the manner following, to

wit:

The sum of One Thousand ($1,000.00) Dollars at

the date hereof, the receipt whereof is hereby, by the

party of the first part, acknowledged; the further

sum of One thousand Dollars ($1,000.00) Four (4)

months after the date hereof and the balance thereof,

to wit: the sum of Seventy-three Thousand Dollars

($73,000.00), on or before one jesiv from the date

hereof, provided:

That at said time the said second party shall have

procured title by purchase, condemnation or other-

wise to all lands and right of way necessary to the

construction and equipment of said lines, fliunes,

pipe and transmission lines, reservoirs and power-

houses required by the said party of the second part,

for the purpose of establishing and maintaining the

Water Power Electric Generating Plant at or near

the Water Eights and property herein described.
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Provided also, that if at the expiration of one year

from the date hereof, the said party of the second

part shall not have acquired title to all of the lands

necessary to the complete establishment, construc-

tion and operation of said Water Power Electric

Generating Plant together with the Eights of Way
herein mentioned, and shall not have secured the

money necessary to construct said plant and its

appurtenances and acquire said lands as herein-

before mentioned, then at the time for the payment

of the said sum of SEVENTY THEEE THOU-
SAND ($73,000.00) DOLLARS as aforesaid, shall

be enlarged and extended until such time as said

lands shall have been so acquired, and such monies

obtained, and thereupon upon the payments of all

the sums hereinbefore mentioned at the times, and

in the manner hereinbefore provided said party of

the second part shall be entitled to demand and re-

ceive from the said party of the first part, and the

said party of the first part hereby binds himself, his

heirs, executors, and administrators, to grant and

convey to the second party, its successors and assigns

all the above described lands, water rights, fran-

chises, rights of way, and other property, according

to the terms and conditions hereof and to execute

and deliver to said party of the second part its suc-

cessors and assigns all deeds and other instruments

of conveyance necessary to vest in said party of the

second part, good title to the same free and clear of

all incumbrances.

And the said party of the first part hereby agrees

that until said enterprise be complete and in opera-
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tion he will use all reasonable effort in aiding tlie

same, securing the rights, of way, and otherwise facil-

itating and promoting the purposes of this agree-

ment.

In witness whereof, the parties hereto have here-

unto set their hands and seals the day and year first

above written.

[Signed] JOHN L. McMURRAY,
[The T. Co. Seal.]

THE THOMPSON COMPANY,
By A. G. CORBETT,

Vice-President.

Signed, sealed and delivered in the presence of

:

G. N. SINCLAIR,

E. P. PENNEBAKER,

State of Washington,

County of King—ss.

This is to certify that on this 12th day of June,

A. D. 1905, before me, the undersigned, a Notary

Public in and for the State of Washington, duly com-

missioned and sworn, personally came John L. Mc-

Murray, an unmarried, to me known to be the indi-

vidual described in and who executed the within in-

strument, and acknowledged to me that he signed and

sealed the same as his free and voluntary act and deed

for the uses and purposes in this certificate first

above written.

[Seal] T. M. GAMBELL,
Notary Public in and for the State of Washington,

Residing at Seattle.
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[Endorsed] : Filed U. S. Circuit Court, West-

ern District of Washington. Feb. 5, 1908. A.

Reeves Ayres, Clerk. Sam'l D. Bridges, Deputy.

In the Circuit Court of the United States, in and for

the Ninth Circuit, Western District of Wash-

ing, Western Division.

No. 1355.

EDWIN P. PENNEBAKER,
Plaintiff,

vs.

THE THOMPSON COMPANY (a Corporation),

Defendant.

Answer.

The above-named defendant, The Thompson Com-

pan}^ answering the Complaint of the plaintiff here-

in, alleges and avers:

1.

That neither it nor any of the officers or agents

have any knowledge, information or belief as to any

of the allegations, matters and things set out in para-

graph one thereof; and on that ground denies each

and all thereof, and denies that the plaintiff is or

ever was a citizen of Montana, residing at Butte as

therein alleged

:

2.

That it denies each and every allegation contained

in paragraph seven thereof, except that it made the

contract therein mentioned as therein alleged.

3.

That it denies each and every allegation contained
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in paragraph eight thereof, except as is herein ad-

mitted, and except that it admits that it paid the said

sums of one thousand dollars and of two thousand

dollars to J. L. McMurray, on or about the dates

therein mentioned ; and it particularly denies that it

has ever used the options or contracts therein men-

tioned, or assigned the same or any thereof except as

is herein admitted.

And for a further and affirmative defense to said

Complaint this defendant alleges:

1.

That at all times herein mentioned, it and also the

Cascade Public Service Corporation, have been and

are corporations organized and incorporated under

and by virtue of the laws of the State of Washing-

ton.

2.

That on or about the 24th day of April, 1905, this

plaintiff and the defendant entered into their mutual

agreement, a true and correct copy of which is here-

unto annexed, made a part of and marked Exhibit

*' A. " That at said time the McMurray therein men-

tioned, had been and then was in occupation and

possession of the land therein mentioned, for more

than five years then immediately preceding said

date, as and for his homestead, under and by virtue

of the laws of the United States. That then and at

all times prior thereto, the same had been and were

known as unoccupied and unsurveyed public lands

of the United States. That thereafter, on or about

the 15th day of June, 1905, this defendant and said

McMurray, made and entered into their mutual
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agreement, which same is hereunto annexed, made a

part of and marked Exhibit "B." That at said

time, the said plaintiff was, and for a long time there-

after continued to be- an employee of this defendant

as its engineer in charge of the properties and works

proposed by the defendant to be erected in or about

the Water Rights and lands therein mentioned; and

had been and was well aware and had full knowl-

edge of, and consented to the substitution of said last

mentioned agreement in place of the terms of said

option from said McMurray to him, said plaintiff.

That on or about the said 15th day of June, 1905,

by mutual agreement between said McMurray and

this defendant, and in pursuance of the terms and

conditions of said Exhibit "B," this defendant went

into joint possession with said McMurray of said

lands and thereafter diligently prosecuted the work

of developing the said Water Rights and lands for

the purpose of erecting and operating an Electric

Generating Plant, and ever since has continued so to

do until at this time, this defendant has expended up-

wards of twenty thousand dollars for said proper-

ties.

That on the 25th day of September, 1905, said Ex-

hibit "B " was duly recorded in Volume 265 of Deeds

at page 51 of the official records of Pierce County,

and on the 29th day of December, 1905, was duly re-

corded in Volume 7 of Miscellaneous Records of

Thurston County, at page 175.

3.

That on or about the .... day of December, 1905,

for the purpose of acquiring by condemnation or

i



vs. Edwin P. Pennehaker. 29

otherwise, the lands and properties necessary for the

purposes, aforesaid, and of constructing and operat-

ing thereon an Electric Generating Plant, this de-

fendant caused to be organized and incorporated

under and by virtue of the laws of the State of Wash-

ington, the said Corporation, ''Cascade Public Ser-

vice Corporation." That ever since said date, and

now this defendant has been and is itself and through

its agents and employees sole owner of the entire

capital stock of said Cascade Public Service Cor-

poration.

That said Cascade Public Service Corporation was

and is wholly and solely organized for the prosecu-

tion and operation of that department of the business

of the defendant relating to the construction and

operation of an electric Generating Plant on the land

herein mentioned. That this defendant is author-

ized by its Charter and the laws of the State of

Washington to own and hold stock in other Corpora-

tions. That having so organized and incorporated

said Cascade Public Service Corporation for the

purpose aforesaid, on or about the .... day of

March, 1907, for the purpose of further continuing

the prosecution of said design this, defendant form-

ally assigned said Exhibit "B" to said Cascade Pub-
lic Service Corporation and thereupon continued the

development work begun by this defendant on said

Water Power and Plant.

4.

That this defendant and said Cascade Public Ser-

vice Corporation have fully carried out and per-

formed all the terms and conditions, by them per-



30 Tlie TJiompson Company

formed under said Exhibit "B," and have paid there-

under to said McMurray, sums of money aggregating

in all to two thousand dollars. That at all times

since making said contract, the said McMurray has

atttempted to, in bad faith, violate all terms and con-

ditions thereof, and is now attempting to avoid, an

nul and to cause the same to be broken to the great
,

loss and damage of this defendant as follows, to wit

:

That on or about the .... da.y of , the said

McMurray unlawfully conspiring with one Warren,

fraudulently abandoned his claim to said lands as a

homestead and fraudulently relinquished the same to

the United States and thereupon for the purpose of

fraudulently violating said Exhibits "A" and "B,"
and in collusion with said Warren, who at all times

herein mentioned, had full knowledge of all the

transactions herein set out, as well as possession by

said Cascade Public Service Corporation of said

lands and premises, caused said Warren to purchase

all of said lands from the United States, taking the

title thereto in the name of said Warren. That upon

ascertaining said fraudulent purchase, this defend-

ant and Cascade Public Service Corporation, for the

purpose of. protecting their rights in said lands were

compelled to and did pay to said McMurray and said

Warren the sum of eight hundred dollars for the pur-

pose of obtaining from said persons a reconveyance

of a portion of said lands.

That thereafter on or about the day of

August, 1907, though in no wise bound under said

Exhibit "B" to do so, not yet having procured all the

lands necessary for the construction of said Electric.
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Generating Plant and its appurtenances, the Cas-

cade Public Service Corporation, duly notified said

McMurray that it, the said Cascade Public Service

Corporation was then ready and willing to pay all

money due under said Exhibit "B" and thereupon

demanded title to said property, whereupon the said

McMurray agreed thereto and agreed to furnish said

Cascade Public Service Corporation, with necessary

Abstract of Title to said lands showing a good title

in him, the said McMurray, and upon examination by

said Cascade Public Service Corporation would exe-

cute and deliver the proper deeds conveying said

properties to said Cascade Public Service Corpora-

tion.

That at all times hereafter the said McMurray has

continuously refused and now refuses to furnish said

Cascade Public Service Corporation with the said

Abstract of Title or to convey said lands in accord-

ance with the terms of his said contract, but on or

about the .... da,v of , in violation of his

agreement, said Exhibit "B," and for the purpose

of fraudulently depriving said Cascade Public Ser-

vice Corporation of its rights therein, and further

conspiring with said Warren to defeat and prevent

any conveyance to said Cascade Public Service Cor-

poration, caused to be incorporated under the laws of

the State of Washington, a Corporation by the name

of ''Aztec Power Company" and caused all of the

properties described in Exhibit "B" to be conveyed

to it.

That this defendant is informed, believes and so

alleges: that said Aztec Power Company paid no



32 The Thompson Companif

consideration for said properties, has no assets ex-

cept said properties and has no stockholders except

said Warren and said McMurray but as this defend-

ant is informed, believes and so alleges was organized

and incorporated by said McMurray and said War-

ren for the sole purpose of making said pretended

transfer of lands for the purpose of hindering and

delaying and defrauding said Cascade Pubic Ser-

vice Corporation.

That thereafter in a pretended proceeding for con-

demnation of said lands among others, in the Super-

ior Court of the State of Washington for Pierce

County, wherein, the Nisqually Power Company, a

corporation, is plaintiff and said J. L. McMurray

and others were respondents, and neither this de-

fendant nor said Cascade Public Service Corpora-

tion were made parties thereto, although plaintiff

therein had fully knowledge of the rights of this de-

fendant and Cascade Public Service Corporation in

said properties, the said McMurray, the said Warren

and said Aztec Power Company, in pursuance of said

fraudulent designs, and after said proceeding had

been tried to a jury in said Court for the purpose of

ascertaining the amount of compensation to be

awarded for the taking said lands, and said Jury had

under the instructions of said Court, visited and

made inspection of said lands pretended to have come

to an agreement with the said Nisqually Power Com-

pany, petitioner therein, for tlie sale of all of said

lands to said Nisqually Power Company, and for

that purpose stipulated in open court that said jury

be dismissed for that reason ; all without the knowl-
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edge or consent of this defendant or said Cascade

Public Service Corporation. That thereupon said

Court, relying upon said stipulation, discharged said

Jury before a verdict or assessment or damages

therein ; and this defendant is informed, believes and

alleges so, that said McMurray, said Warren and the

Aztec Power Company have agreed with said Nis-

qually Power Company on the terms of said sale and

have sold and conveyed or have agreed to sell and

convey the same to said Nisqually Power Company.

That by reason for the foregoing, the said McMur-

ray will not and cannot carry out the terms and con-

ditions of his said contracts Exhibits ''A" and "B."

That on or about the .... day of February, 1908,

the said McMurray and the said Warren for the pur-

pose of depriving this defendant and said Cascade

Public Service Corporation of any and all rights in

said lands and said property, caused the said Aztec

Power Company to commence its action in the Su-

perior Court of the State of Washington, for Pierce

County, against the agents and employees of this de-

fendant and the said Cascade Pubic Service Cor-

poration, prajang therein that this defendant and

said Cascade Public Service Corporation be ejected

therefrom under the pretended and fraudulent alle-

gation that said agents now held possession of said

lands and properties forcibly with menaces and by

threats and also that possession be awarded said Az-

tec Power Company. The said action is entitled

Aztec Power Company vs. J. W. Van Meyer and J.

L.Hart."
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5.

That at all times herein mentioned the said Mc-

Mnrray and his said grantee, the Aztec Power Com-

pany have refused and now refuse to carry out and

perform the term.s and conditions of said contracts

though demand therefor has been made. That for

reason of the foregoing there has been and is a total

failure of any and all consideration for the promises

and agreement on the part of this defendant to pay
plaintiff any sum whatever and this action is prema-

ture and should abate.

Wherefore, this defendant prays that the com-

plaint be dismissed and that it be awarded its costs

and disbursements herein.

GEORGE M. SINCLAIR and

ELLIS, FLETCHER & EVANS,
Defendant's Attorneys.

Due service by copy admitted this 25th day of

Feby., 1908.

G. P. FISHBURNE,
Atty. for Plaintiff.

[Exhibit '*A" to Answer.]

THIS AGREEMENT Made this 24th day of

April, 1905, by and between E. P. Pennebaker, of

Seattle, King County, Washington, of the first part,

and The Thompson Company, a corporation, organ-

ized incorporated and existing under and by virtue

of the laws of the State of Washington, of the second

part:

WITNESSETH: That the first party for and in

consideration of the sum of One Dollar paid by the

second party to the first party, the receipt whereof
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is hereby by Mm acknowledged, and of the further

promises and agreements herein set out, the said

first party hereby sells, assigns, transfers and con-

veys unto the said second party all his right, title

and interest in and to that certain contract of option

and sale, dated the 12th day of December, 1904, made

by John L. McMurray, a single man of Pierce

County, Wash., and E. P. Pennebaker party here-

in of the first part, wherein and whereby the said

McMurray agrees to sell and convey to said first

party, on terms therein mentioned, two certain Wa-
ter Rights appropriated by said McMurray in the

Counties of Pierce and Thurston, Wash., one of

which is situated in Sec. 4, Tp. 15, N., P. 4 E., W. M.

and is recorded in Vol. 1 of Water Claims at page

163 in the public records of said Pierce County ; and

also in Vol. 5 of Misc. Records at page 254 thereof

;

Also extension of option and agreement made and

entered into on the 24th day of April, A. D. 1905

between John L. McMurray party of the first part

and E. P. Pennebaker, party of the second part,

which reads as follows, to wit:

"In consideration of the sum of One Dollar, law-

ful money of the United States of America, which

was paid by the party of the second part to the party

of the second part, receipt whereof is hereby ac-

knowledged, and upon the further consideration of

the sum of Two Thousand Dollars ($2,000.00), to be

paid by the party of the second part, his heirs, ad-

ministrators or assigns.

To have and to hold unto the Thompson Company

aforesaid the said second party, and to its succes-
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sors and assigns, together with every and all pro-

ceeds, matters and moneys and things due, arising or

accruing, or to become due, arise or to accrue out

of the said contract, in any manner or form whatso-

ever.

For and in consideration of the foregoing assign-

ment, the said second party, its successors and as-

signs hereby expressly agrees that in case the said

second party, its successors or assigns, by itself, its

agents, attorneys or servants shall make or cause to

be made any sale w^hatsoever under said contract or

shall themselves or by their agents attorneys or

servants, purchase said property under and by vir-

tue of said contract or otherwise, or in case said sec-

ond party, its successors or assigns, by itself, its

agents, attorneys or servants shall assign or cause

the said contract to be assigned, that the said second

party shall pay the said first party the sum of Ten
Thousand Dollars ($10,000.00), lawful money of the

United States; it being the intention of the parties

hereto that in case said party of the second part

shall in any manner exercise any of the provisions

of this option or in any manner dispc/se, of or use

the said option to its benefit, directly or indirectly

that in any such event there shall immediately be-

come due and owing from said second party to the

said first party the sum of Ten Thousand Dollars

($10,000.00).

E. P. PENNEBAKER. [Seal]

THE THOMPSON COMPANY. [Seal]

A. G. CORBETT,
Its Manager.

Witness

:

N. c. Mcknight."
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—assigns on or before tlie 12tli day of June, A, D.

1905, I hereby bind myself, my heirs, administra-

tors or assigns to extend the foregoing agreement

and option for the term of four, months from the

12th day of June, A. D. 1905, to the 12th day of Oc-

tober, 1905.

It being further understood and agreed that the

said sum of Two thousand dollars ($2,000.00), is to

be applied on the purchase price contemplated in the

foregoing agreement and option.

In Witness Whereof, I have hereunto set my hand

and seal this 12th day of April, A. D. 1905.

J. L. McMUREAY.
Witness

:

A. G. CORBETT.

State of Washington,

County of Pierce,—ss.

This is to certify that on this 12th day of April,

A. D. 1905, before me A. G. Corbett, a Notary Pub-
lic in and for the State of Washington, duly com-

missioned and sworn, personally came J. L. Mc-
Murray, to me known to be the individual described

in and who executed the within instrument and ac-

knowledged to me that he signed and sealed the same

as his free and voluntary act and deed for the uses

and purposes therein mentioned.

Witness my hand and official seal the day and year

first above written.

[Seal] A. G. CORBETT,
Notary Public in and for the State of Washington,

Residing at Seattle.
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State of Wasliiiigton,

County of King,—ss.

This is to certify tliat on this 4th day of May, A.

D. 1905, before me, G. W. Upper, a Notary Public

in and for the State of Washington, duly connrds-

sioned and sworn, came E. P. Pennebaker, to me

known to be the individual described in and who ex-

ecuted the within instrument and acknowledged to

me that he signed and sealed the same as his free and

voluntary act and deed for the uses and purposes

therein mentioned.

Witness my hand and official the day and year

first above written.

G. W. UPPER,
Notary Public in and for the State of Washington,

Residing at Seattle.

State of Washington,

County of King,—ss.

This is to certify that on this 4th day of May, A.

D. 1905, before me G. W. Upper, a Notary Public

in and for the State of Washington, duly commis-

sioned and sworn, came A. G. Corbett, to me known

to be the individual described in and who executed

the within instrument for and on behalf of the

Thompson Company and acknowledged to me that

he signed and sealed the same as his free and volun-

tary act and deed for the uses and purposes there-

in mentioned; said A. G. Corbett further acknowl-

edged to me that he is the manager of the said Thomp-

son Company, and as said manager, has full and
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complete authority and right to sign and acknowl-

edge the within instrument on behalf of the said

Thompson Company and acknowledged to me that

he signed and sealed the same as the free and volun-

tary act and deed of the said The Thompson Com-

pany for the uses and purposes therein mentioned.

Witness my hand and official seal the day and year

first above written.

G. W. UPPER,
Notary Public in and for the State of Washington,

Residing at Seattle.

[Exhibit *'B" to Answer.]

ARTICLES OF AGREEMENT Made this 12th

day of June, A. D. 1905, by and between John L. Mc-

Murray, an unmarried man of the City of Tacoma,

Pierce County, State of Washington, party of the

first part, and the Thompson Company, a corpora-

tion, organized incorporated and doing business un-

der and by virtue of the laws of the State of Wash-

ington with is principal place of business at Seat-

tle, King County and State of Washington, party

of the second part.

WITNESSETH: THAT WHEREAS, the said

party of the first part, under and by virtue of the

laws of the State of Washington appropriated those

certain Water Rights hereinafter described, by post-

ing in a conspicuous place at the point of the intended

storage of each thereof, his notice of said appropria-

tion as required by law and thereafter, within ten

days thereof, of posting of said notices, respectively,

caused to be recorded the same in the official records
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of Pierce and Thurston Counties in the State of

Washington, the same being the counties wherein

said Water Rights are situated ; and ever since said

time, has been and is in sole and exclusive posses-

sion thereof and has been and is engaged in diligently

prosecuting the work of improving and developing

the same and each thereof and ever since has been

and is the sole owner and in possession of each there-

of respectively.

AND WHEREAS : the said party of the first part,

on or about the 9th day of February, A. D. 1900

settled upon and established his residence upon, cul-

tivated and improved as and for his homestead un-

der the laws of the United States in that behalf pro-

vided, the following described lands, to wit:

The NE. quarter (NE. %) of Section 32 (32) in

Township Sixteen (16) North of Range Four (4)

East, W. M., and that the same are public surveyed

lands of the United States and for that reason are

not yet open to entry and final proof as homestead.

That said first party has fully complied with all

the laws of the United States and the rules and prac-

tice of the Interior Department to obtain title to the

said lands as his homestead when said lands shall be

declared open to entry as such; having resided on,

cultivated and improved the said lands for more

than five (5) years last past continuously.

THAT WHEREAS, all said lands being a por-

tion of said homestead are necessary for the estab-

lishment, improving and developing of said Water

Rights, for right of way purposes, and in the con-
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struction of flumes, pipe-lines, dams, reservoirs, pow-

erhouses and other purposes.

AND WHEREAS, under and by virtue of the

provision of Sec. 2288 of the revised statutes of the

United States, the party hereto of the first part has

the right to transfer any portion of his said home-

stead for Right of Way, for Canals and reservoirs

of such Water Rights.

AND WHEREAS, the said party of the second

part intends to acquire, develope and maintain the

said Water Rights with their appurtenances for the

purpose of establishing and maintaining a Water

Power Electric Generating Plant, and to raise the

necessary funds to promote the carrvinsr on of said

enterprise. '

NOW, THEREFORE, in consideration of the

premises and of the mutual promises, covenants and

agreements herein set out and to be kept and per-

formed by the parties hereto, as well as the moneys

paid by the said party of the second part to the said

party of the first part, the parties hereto, hereby

agree together as follows:

Said party of the first part hereby agrees and binds

himself to sell, grant and convey to the said party

of the second part, and for that purpose to execute

all deeds and conveyances necessary, to vest in the

said party of the second part full and complete title

free from all incumbrances, at the times hereinafter

mentioned, the following Water Rights, franchises.

Rights of Way, lands, tenements and hereditaments,

to wit:
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That certain water right of 1500 cubic feet per

second of time heretofore located and appropriated

by said party of the first part under and by virtue

of the laws of the State of Washington, in the Nis-

qually River, in the Counties of Pierce and Thurs-

ton, State of Washington, in Section four (4),

Township Fifteen (15) North, Range Four (4) East

W. M., which same is now on file and of record in

Volume One (1) of Water Claims at page 163 of the

official records at the office of the County Auditor

of said Pierce County and also on file and of record

in Volume Five (5) in miscellaneous records at page

254 of the official records of said Thurston County.

Also that certain water right of 1500 cubic feet

per second of time heretofore located and appro-

priated by said party of the first part under and by

virtue of the laws of said State in the Nisqually

River in the Counties of Pierce and Thurston afore-

said in Section 32, Township Sixteen (16) North,

Range Four (4) East, W. M., which same is now on

file and of record in the official records of said Pierce

County in Volume One (1) of Water Claims at page

162 thereof and also on file and of record in the of-

ficial records of Thurston County in Volume Five

(5) of Miscellaneous Records at Page 255 thereof.

Also a strip of land on that side of Nisqually River

to be selected by the party of the second part 200

feet wide, beginning at a point on the East bound-

ary line of said Northeast quarter (NE. 14) of Sec-

tion Thirty-two (32), Township Sixteen (16) North

Range Four (4) East, W. M., said point to be here-
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after selected by said second party and running

thence in a Northwesterly direction as nearly paral-

lel with said Nisqually River as the topography of

the land may permit or the grade to be established

for the w^ater flume purposes at a point on the North

boundary line of said North East quarter of said

Section thirty-two (32) or near said line to a fore-

bay to be selected and located by said second party

on the Northeast quarter of the Northeast quarter

of said Section thirty-two (32), Township Sixteen

(16) North of Range Four (4) East, W. M.

Also the North half of the Northeast quarter of

the NE. quarter and the North half of the North-

west quarter of the NE. quarter of Section thirty-

two (32), Township sixteen (16) North, Range Four

(4) East, W. M. for Power House, flumes, and Right

of Way purposes.

Also an easement for the erection and maintenance

of transmission lines across any of the land herein

mentioned and said strip of land to be selected by

the said party of the second part.

Also all of the gulch from the top of one bank of

the Nisqually River to the top of the other bank in-

cluding the river between said banks, being the sides

of said Nisqually River, situate on the NE. quarter

of said Section thirty-two (32), Township sixteen

(16) North, Range Four (4) East, W. M., if re-

quired and demanded by said party of the second

part for any of the xDurposes herein set out; pro-

vided that said party of the first part shall have an

Easement or Right of Way across the Southeas't

quarter of the NE. quarter of said Section thirty-two
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(32) to the extent of Eighty (80) feet in width and

the same to be selected by said first party; pro-

vided however that said easement shall in no way

interefer wdth any of the flumes, pipe or transmis-

sion lines, structures or improvements of any kind

whatsoever to be erected or placed on said lands by

the said party of the second part ; nor shall the same

be selected nor utilized until said flumes, pipe-lines,

and transmission lines or structures are located and

constructed by said party of the second part; and

provided further that no grades, bridges or other

work shall be attempted on said Right of Way un-

til the said party of the second part shall have com-

pleted the erection of the said flumes, pipe and trans-

mission lines, buildings and other structures neces-

sary or convenient in the operation of said WATER
POWER ELECTRIC GENERATING PLANT:
and further provided that all work necessary to be

performed or materials to be provided or used on

said Right of Way to render the same operative shall

be at the cost and expense of said party of the first

part free and clear of any and all demands whatso-

ever upon the second party therefore; and further

provided, that in all crossings across, over or under

any of said flumes pipe or transmission lines shall be

said easement the said flumes, pipe or transmission

lines shall be fully protected by said first party, and

all grades, bridges, crossings and other structures

placed upon said Right of Way shall be so utilized

and constructed by said party of the first part as to

save harmless any and all of the said property and

rights of said party of the second part, by reason
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of said easement and right of way or necessary to

render the same practicable.

In consideration whereof the said party of the

second part shall pay to the said party of the first

part the sum of Seventy-five Thousand Dollars ($75,-

000.00) lawful money of the United States at the

times and in the manner following, to wit:

The sum of One Thousand Dollars ($1,000.00), at

the date hereof, the receipt whereof is hereby, by the

party of the first part, acknowledged; the further

sum of One thousand dollars ($X,000.00) four

months after the date hereof, and the balance there-

of, to wit; the sum of Seventy-three Thousand Dol-

lars ($73,000), on or before one year from the date

hereof, provided:

That at said time the said second party shall have

procured title by purchase, condemnation or other-

wise to all lands and Eight of Way necessary to the

construction and equipment of said lines, fiumes,

pipe and transmission lines, reservoirs and power-

houses required by the said party of the second part

for the purpose of establishing and maintaining the

Water Power Electric Generating Plant at or near

the Water Rights and property herein described.

Provided also that if at the expiration of one year

from the date hereof, the said party of the second

part shall not have acquired title to all of the lands

necessary to the complete establishment, construc-

tion and operation of said Water Power Electric

Generating Plant together with the Rights of Way
herein mentioned, and shall not have secured the

moneys necessary to construct said plant and its ap-
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purteiiances and acquire said lands as hereinbefore

mentioned tlien the tune for the pa^nnent of the said

sum of Seventy-three Thousand ($73,000.00) Dollars

as aforesaid, shall he enlarojed and extended until

such time as said lands shall have been so acquired,

and such moneys obtained ; and thereupon, upon the

pa;sanents of all the sums hereinbefore mentioned at

the times and in the manner hereinbefore provided

said party of the second part shall be entitled to de-

mand and receive from the said party of the first

part, and the said party of the first part hereby binds

himself, his heirs, executors, and administrators, to

grant and convey to the second party, its successors

and assigns all the above described lands, water

rights, franchises, rights of way, and other property

according to the terms and conditions hereof and to

execute and deliver to said party of the second part

its successors or assigns all deeds and other instru-

ments of conveyance necessary to vest in said party

of the second part a good title to the same free and

clear of all incumbrances.

And the said party of the first part hereby agrees

that until said enterprise be complete and in opera-

tion he will use all reasonable effort in aiding the

same, securing Rights of Way, and otherwise facili-

tating and promoting the purposes of this agree-

ment.
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IN WITNESS WHEREOF, the parties hereto

have hereunto set their hands and seals the day and

year first above written.

[Signed] JOHN L. McMUERAY,
THE THOMPSON COMPANY,

[Seal] By A. G. COEBETT,
Vice President.

Signed, sealed and delivered in the presence of

:

GEO. M. SINCLAIR,
E. P. PENNEBAKER.

State of Washington,

County of King,—ss.

This is to certify that on this 12th da}" of June,

A. D. 1905, before me, the undersigned, a Notary

Public in and for the State of Washington, duly com-

missioned and sworn, personally came John L. Mc-

Murray, an unmarried man to me known to be the

individual described in and who executed the with-

in instrument and acknowledged to me that he signed

and sealed the same as his free and voluntary act and

deed for the uses and purposes in this certificate first

above written.

[Seal] [Signed] T. M. GAMBLE,
Notary Public in and for the State of Washington,

Residing at Seattle.

Endorsed as follows : No. 197620. State of Wash-

ington, County of Pierce.

This is to certify, that this instrument was filed

for record in the office of the Auditor of Pierce

County, at the request of the Thompson Company,

on this day of Sept. 25th, 1905, at 11 :40 o'clock A. M.
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and recorded in Vol. 265 record of deeds of said

County, on page 51.

[Signed] I. M. HOWELL,
County Auditor.

By W. A. Stewart,

Deputy.

No. 31101.

Received for record this 29th day of Sept., 1905,

at 11 :50 A. M., and recorded at the request of The

Thompson Company in Vol. 7 of Miscellaneous Rec-

ords of Thurston County, Washington, at page 175.

T. T. LANGRIDGE,
County Auditor.

By J. T. Otis,

Deputy Auditor.

State of Washington,

County of King,—ss.

James R. Thompson, being first duly sworn on

oath says, that he is the President of the Defendant

Corporation, The Thompson Company, that he has

read the foregoing answer and knows the contents

thereof; that as to all matters stated therein pos-

itively the same is true of his own knowledge. That

as to those matters and things stated therein on in-

formation and belief the same is true to the best of

his knowledge, information and belief.

JAMES R. THOMPSON.

Subscribed and sworn to before me this 25th day

of February, A. D. 1908.

[Seal] GEO. M. SINCLAIR,
Notary Pu])lir in and for the State of Washington,

Residing at Seattle.
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[Endorsed] : Filed U. S. Circuit Court, Western

District of Washington. Feb. 25, 1908. A. Reeves

Ayres, Clerk. Saml. D. Bridges, Deputy.

In the Cirmiit Court of the United States, in and for

the Ninth Circuit, Western District, Western

Division.

No. 1355.

EDWIN P. PENNEDAKER,
Plaintiff,

YS.

THE THOMPSON COMPANY (a Corporation),

Defendant.

Reply.

The ahove-named plaintiff, Edwin P. Pennehaker,

replying to the answer of the defendant, admits, al-

leges and denies, as follows:

He alleges that the defendant. The Thompson

Company, and John Tj. McMurray did make and

enter into their mutual agreemeiit Exhibit ''B" of

the Answer, on the 12th day of June, 1905, and not

on the 15th day of June, 1905, as set forth in the

said Answer.

He denies that on the 15th day of June, 1905, or

at an}^ time prior to the 26th day of December, 1905,

he was ever the engineer of the defendant in charge

of any properties, or any works proposed by defend-

ant to be erected in or about the water rights, or any

water rights, or the lands, or any lands in said con-

tract, Exhibit "B" of the Answer, named.
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He admits that he was well aware and had full

knowledge that, and consenting to the substitution of

said Exhibit "B" for the option to himself (Penne-

baker) from McMurray, and he alleges that he

agreed to such substitution for the sum of Ten Thou-

sand Dollars, the sum sued for in the Complaint, no

part of which has ever been paid.

He admits that on or about the 15th day of elune,

1905, and he alleges that on the 12th day of June,

1905, the defendant, in pursuance of the terms and

condition of Exhibit "B" of Answer, went into pos-

session of all of the lands described in said Exhibit

"B," and that it, the defendant, prosecuted the work

of developing water rights on the said land.

He admits that the defendant has expended

Twenty Thousand Dollars for said property. He
admits that Exhibit "B" of Answer was recorded in

Pierce County, and in Thurston County, as set forth

in said Answer.

He admits each of the allegations of paragraph 3

of said Answer, the said paragraph commencing on

page 3 of the said Answer.

He admits that the defendant and the Cascade Pub-

lic Service Corporation have fully carried out and

performed all of the terms and conditions to be by

them performed under said Exhibit "B" of the An-

swer, and that the defendant has paid McMurray

Two Thousand Dollars.

He admits that Warren mentioned in the Answer

at all times had full knowledge of all of such trans-

actions in the Answer contained, as ever happened,

and had full knowledge at all times of the possession
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by the said Cascade Public Service Corporation of

the said lands and premises.

Admits that Cascade Public Service Corporation

at some time in August, 1907, duly notified McMur-
ray that it was then ready and willing to pay all

money due under Exhibit ''B."

Admits that it demanded title to the said property

as set forth in the Answer. Admits that a corpora-

tion called Aztec Power Company has been organized

under the laws of Washington,

That as to each and every other allegation in the

said affirmative defense in said Answer contained,

save such as are herein above specifically admitted,

this plaintiff has no knowledge, and no information

sufficient to form a belief. He therefore denies gen-

erally each and every allegation in said affirmative

defense in said Answer contained, save such as are

herein specifically admitted.

Wherefore, he demands judgment as set forth in

the prayer of his complaint.

G. P. FISHBURNE,
MAURY, TEMPLEMAN & HOGETFALL,

Attorneys for the Plaintiff.

State of Montana,

County of Silver Bow,—ss.

Edwin P. Pennebaker, being first duly sworn on

his oath does say : That he is the plaintiff in the fore-

going Reply named. That he has read the same and

knows the contents thereof. That the same is true

of his own knowledge.

EDWIN P. PENNEBAKER,
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Subscribed and sworn to before me this 14tli day

of March, 1908.

[Seal] NICHOLAS A. ROTERING,
Notary Public in and for the County of Silver Bow,

State of Montana.

Service of the foregoing reply admitted in due

time and copy thereof received, and copy thereof also

accepted for George B. Sinclair, Esquire, one of the

attorneys for the defendant.

GEO. M. SINCLAIR, and

ELLIS, FLETCHER & EVANS,
Attorneys for Defendant.

[Endorsed] : Filed U. S. Circuit Court, Western

District of Washington, Mar. 17, 1909. A. Reeves

Ayres, Clerk. Saml. D. Bridges, Deputy.

[Plaintiff's Exhibit **A."]

THIS AGREEMENT made this 10th day of

March, 1906, by and between THE THOMPSON
COMPANY, a Washington corporation, of the first

part, herein called the ''Assignor," and CASCADE
PUBLIC SERVICE CORPORATION, a Wash-

ington corporation, of the second part, herein called

the "Assignee," WITNESSETH:
That for and in consideration of the sum of One

Dollar ($1.00) and other valuable considerations

now in hand paid by the assignee to the assignor, the

receipt whereof is hereby acknowledged, the assignor

hereby sells, conveys, assigns, and transfers to the

assignee, all its right, title, and interest in and to

the following property, contracts, lands, tenements

and hereditaments, with the appurtenances there-

unto belonging, to wit:
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1. That eei*tain contract and instrument in writ-

ing made, executed and delivered on the 12th day of

June, 1905, and which same now stands of record

as follows : In Volume 7, at page 175 of Miscellaneous

Records of the official records Thurston County,

State of Washington, and also in volume 265 of

Deeds at page 5 of the official records of Pierce

County, Washington, wherein and whereby John L.

McMurray agrees to convey certain portions of the

northeast quarter (NE. 14) of Section Thirty-two

(32) Township Thirty-six (36) north. Range four

(4) East W. M., and certain water rights and other

property, all of which are described as follows, to

wit:

THAT CERTAIN WATER RIGHT OF 1500

cubic feet per second of time heretofore located and

appropriated by said party of the first part under

and by virtue of the laws of the State of Washing-

ton, in the Nisqually River in the Counties of Pierce

and Thurston, State of Washington, in Section Four

(4), Township fifteen (15) north range four (4)

East W. M., which same is now on file and of record

in Volmne one (1) of water Claims at page 163 of

the official records at the office of the County Auditor

of said Pierce County, and also on file and of record

in Volume five (5) in miscellaneous records at page

254 of the official records of said Thurston County.

Also that certain water right of 1500 cubic feet per

second of time heretofore located and appropriated

by said party of the first part under and by virtue

of the laws of said State in the Nisqually River, in

the Counties of Pierce and Thurston aforesaid, in
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Section Thirty-two (32), township sixteen (16)

north range four (4) east W. M., which same is now

on tile and of record in the official records of said

Pierce County in Volume One (1) of water claims

at page 162 thereof and also on file and of record in

the official records of said Thurston County in Vol-

Lune live (5) of miscellaneous records, at page 255

thereof.

Also a strip of land on that side of the Nisqually

Eiver to be selected by the party of the second part,

200 feet wide, beginning at a point on the east bound-

ary line of said northeast quarter (NE. 1/4) of Sec-

tion thirty-two (32) township sixteen (16) north

range four (4) East W. M., said point to be herein-

after selected by said second party and running

thence in a northwesterly direction as nearly parallel

with said Nisqually River as the topography of the

land may permit or the grade to be established for

the water flume purposes to a point on the north

boundary line of said northeast quarter of said sec-

tion thirty-two (32), or near said line to a forebay to

be selected and located by said second party on the

northeast quarter of the northeast quarter of said

section thirty-two (32) Township sixteen (16) north

Range four (4) East W. M.

Also the north half of the northeast quarter

(NE. 1^) of the northeast quarter and the north

half of the northwest quarter of the northeast quarter

of Section thirty-two (32) township sixteen (16)

north range four (4) east W. M. for power houses,

flumes, and right of way purposes.
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Also an easement for the erection and maintenance

of transmission lines across any of the lands herein

mentioned and said strip of land to be selected by

the said party of the second part.

Also all of the gulch from the top of one bank of

the Nisqually River to the top of the other bank, in-

cluding the river between said banks, being the sides

of the said Nisqually Eiver situate on the northeast

quarter of said section thirty-two (32) township (16)

north range four (4) east W. M., if required and de-

manded by said party of the second part for any of

the purposes herein set out
;
provided that said party

of the first part shall have an easement or right of

way across the southeast quarter of the northeast

quarter of said section thirty-two (32) to the extent

of eighty (80) feet in width and the same to be

selected by said first party; provided, however, that

said easement shall in no way interefere with any

of the flumes, pipe or transmission lines, structures

or improvements of any kind whatsoever to be erected

or placed on said lands by said party of the second

part; nor shall the same be selected nor utilized un-

til said flumes, pipe lines and transmission lines or

structures are located and constructed by said party

of the second part; and provided further, that no

grades, bridges, or other work shall be attempted on

said right of way until the said party of the second

part shall have completed the erection of said flumes,

pipe and transmission lines, buildings and other

structures necessary or convenient in the operation

of said WATER POWER ELECTRIC GENERAT-
ING PLANT; and further provided that all work
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necessary to be performed or materials to be
i
pro-

vided or used on said right of way to render the same

operative shall be at the cost and expenses of the said

party of the first part, free and clear of any and all

demands whatsoever upon the second party therefor

;

and further provided that in all crossing across, over

or imder any of said flumes, pipe or transmission

lines by said easement, the said flumes, pipe or trans-

mission lines shall be fully protected by said first

party, and all grades, ridges, crossings and other

structures placed upon said right of way shall be so

utilized and constructed by said party of the first

part, as to save harmless any and all of the said prop-

erty and rights of said party of the second part, by

reason of said easement and right of way or neces-

sary to render the same practicable.

2. Also, any and all rights to accrue to said as-

signor under and by virtue of its application to the

Secretary of the Interior to construct a dam and

overflow certain lands on the public lands of the

United States, which said reservoir site and flowage

lands are described as follows, to wit

:

Beginning at the north end of the dam which is a

point 2187 feet south of the southwest corner of sec-

tion 28, twp. 16 N. R. 4, E. W. M. ; thence south along

the dam 313 feet; thence North 84° 40' east, 540 feet;

thence south 86° 40' east, 370 feet; thence north 78°

20' east 415 feet; thence north 73° 30' east, 1350 feet;

thence south 73° east 970 feet; thence south 5° 45'

east, 110 feet to the north line of the southeast

Quarter of Section Thirty-three, twp. 16 N. R. 4 E. a

W. M., thence east along said north line of southeast
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quarter, 430 feet to a point which is 1290 feet west

of the quarter corner between sections 33 and 34 of

said township and range; thence from said point

north 30° west, 330 feet; thence north 53° 10' west,

1000 feet; thence south 87° 10' west, 1060 feet; thence

south 77° west, 700 feet; thence south 87° 45' 370

feet; thence 39° 25' west, 450 feet; thence south

62° 55' west, 235 feet; thence south 87° 25', 300 feet;

thence north 47° 10' west, 150 feet, to the north

end of the dam and place of beginning containing

forty-six acres.

And which said application is now pending before

the Department of the Interior for hearing; pro-

vided, however, that this assignment is made subject

to the rules and regulations, consent, or ratification

of the department of the interior, and not otherwise.

Together with all the rights and appurtenances be-

longing or in any wise appertaining to each and all

of the grants and property herein assigned or con-

veyed.

To have and to hold the same and all the appur-

tenances unto the said assignee, its successors and as-

signs forever.

In witness whereof, the assignor has hereunto set

its hand and seal the day and year first above written.

[Seal of the Thompson Company.]

THE THOMPSON COMPANY,
By JAMES R. THOMPSON,

Pres.

JNO. C. SLATER,
Secretary.
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State of Washington,

County of King,—ss.

On this 10th day of' March, A. D. 1906, before me,

personally appeared James R. Thompson, and Jno.

C. Slater, to me known to be the president and sec-

retary, respectively, of the Thompson Company, the

corporation that executed the within and foregoing

instrument, and they acknowledged the said instru-

ment to be the free and voluntary act and deed of

said corporation for the uses and purposes therein

mentioned, and on oath stated that they were author-

ized to execute said instrument, and that the seal

affix erl is the corporate seal of said corporation.

In witness whereof, I have hereunto set my hand

and affixed my official seal, the day and year in this

certificate first above written.

GEO. M. SINCLAIR,
Notary Public in and for the State of Washington,

Residing at Seattle.

[Endorsed] : Plff's. Ex. "A." 3-10-1908. Filed

U. S. Circuit Court, Western District of Washington,

Sep. 10, 1908. A. Reeves Ayres, Clerk. Sam'l D.

Bridges, Deputy.
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[Findings of Fact and Conclusions of Law.]

In the Circuit Court of the United States, in and for

the Ninth Circuit, Western District of Washing-

ton^ Western Division.

No. 1355—AT LAW.

EDWIN P. PENNEBAKER,
Plaintiff,

vs.

THE THOMPSON COMPANY (a Corporation),

Defendant.

Findings of the Court, the jury having been dis-

missed, by the Court when the defendant moved for

an order of nonsuit and when at the same time the

plaintiff moved for the Court to direct a verdict.

Finding No. 2.

The Court finds that at all times since the first day

of January, 1908, Edwin P. Pennebaker has been,

and now is a citizen of the State of Montana, resid-

ing at Butte, therein. That at all the times in the

complaint mentioned, the defendant has been and

now is and at and before the filing of the complaint

was, a citizen of the State of Washington.

Finding No. 3.

That the amount involved in this action at law ex-

clusive of interests and costs, was, and now is, in

excess of Two Thousand Dollars ($2,000.00) and is

the sum of Ten Thousand Dollars ($10,000.00).

Finding No. 4.

That on the 24th day of April, 1905, Pennebaker
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was the owner of a certain option and right to pur-

chase certain lands, tenements, hereditaments and

water rights in the Counties of Pierce and Thurs-

ton in Washington, from one John L. McMurray, who

was then the owner of the said lands, tenements, her-

editaments and water rights. The said option was

in writing and had been signed, sealed and delivered

for value by said McMurray to Pennebaker. That

a copy of said option and right to purchase is to the

complaint attached and for the terms of the same

reference is hereby made to the complaint and its

Exhibit ''A."

Finding No. 5.

That on the said 24th day of April, 1905, Penne-

baker and the defendant entered into their agree-

ment, mutual from each, whereby the said option,

Exhibit "A" of the complaint, was for value as-

signed to The Thompson Company and whereby a

certain extension of the said option was assigned to

The Thompson Company and wherein it was set

forth in words and figures that,
'

' For and in consid-

eration of the foregoing assignment, the said second

party (that is to say. The Thompson Company), its

successors and assigns, hereby expressly agrees that

in case the said second party, its successors or as-

signs, by itself, its agents, attorneys or servants, shall

make or cause to be made any sale, whatsoever, un-

der said contract (that is to say the option from Mc-

Murray to Pennebaker and the extension), or shall

themselves or by their agents, attorneys or servants,

purchase said property under and by virtue of said

contract or otherwise or in case said second party,
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its successors or assigns, by itself, its agents, attor-

neys or servants, shall assign or cause the said con-

tract to be assigned, that the said second party shall

pay the said first party the sum of Ten Thousand

Dollars ($10,000.00) lawful money of the United

States, it being the intention of the parties hereto

that in case said party of the second part shall in

any manner exercise any of the provisions of this

option or in any manner dispose of or use the said

option to its benefit, directly or indirectly, that in

such event there shall immediately become due and

owing from the said second party to said first party

the sum of Ten Thousand Dollars ($10,000.00)."

Finding No. 6.

And the Court further finds that on the 12th day

of June, 1905, at about the hour of nine o'clock P.

M., of the said day. The Thompson Company en-

tered into a certain contract with John L. McMur-

ray, the owner of the said lands, tenements, heredita-

ments and water rights, which said contract is in

words and figures as follows:

"Articles of Agreement made this 12th day of

June, A. D. 1905, by and between John L. McMur-

ray, an unmarried man of the City of Tacoma, Pierce

County, State of Washington, party of the first part,

and The Thompson Company, a corporation, organ-

ized incorporated and doing business under and by

virtue of the laws of the State of Washington with

its principal place of business at Seattle, King

County, and State of Washington, party of the sec-

ond part, witnesseth:
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That whereas, the said party of the first part un-

der and by virtue of the laws of the State of Wash-

ington appropriated those certain Water Rights

hereinafter described; by posting in a conspicuous

place at the point of the intended storage of each

thereof, his notice of said appropriation as required

by law and thereafter within ten days thereof, of

posting of said notices, respectively, caused to be re-

corded the same in the official records of Pierce and

Thurston Counties in the said State of Washington,

the same being the Counties wherein said Water
Rights are situated; and ever since said time has

been and is in sole and exclusive possession thereof,

and has been and is engaged in diligently prosecut-

ing the work of improving and developing the same

and each thereof and ever since has been and is the

sole owner and in possession of each thereof respec-

tively.

And whereas the said party of the first part on or

about the 9th day of February, A. D. 1900 settled

upon and established his residence upon, cultivated

and improved as and for his homestead under the

laws of the United States in that behalf provided,

the following described lands, to wit:

The northeast quarter (NE. y^) of section thirty-

two (32) in Township Sixteen, North Range Four

(4) east, Willamette Meridian, and that the same are

public, unsurveyed lands of the United States and

for that reason are not yet open to entry and final

proof as a homestead.

That said first party has fully complied with all

the laws of the United States and the rules and prac-
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tice of the Interior Department to obtain title to the

said lands as his homestead, when said lands shall

be declared open to entry as such, having resided

on, cultivated and improA^ed the said lands for more

than five (5) years last past continuously.

That whereas, all said lands being a portion of

said homestead are necessary for the establishment,

improving and developing of said Water Rights for

right of way purposes, and in the construction of

flumes, pipe-lines, dams, reservoirs, power-houses

and other purposes.

And whereas, under and by virtue of the provi-

sions of Section 2238 of the Eevised Statutes of the

United States, the party hereto of the first part has

the right to transfer any portion of his said home-

stead for Right of AYay, for canals and reservoirs

of such water rights.

And whereas, the said party of the second part

intends to acquire, develop and maintain the said

Water Rights with their appurtenances for the pur-

pose of establishing and maintaining a Water Power

Electric Generating Plant, and to raise the necessary

funds to promote the carrying on of said enterprise.

Now, therefore in consideration of the premises

and of the mutual premises, covenants and agree-

ments herein set out and to be kept and performed

by the parties hereto, as well as the moneys paid and

to be paid by the said party of the second part to

the said party of the first part, the parties hereto,

hereby agree together as follows

:

Said party of the first part hereby agrees and
binds himself to sell and convey to the said party
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of the second part, and for that purpose to execute

all deeds and conveyances necessary to vest in the

said party of the second part full and complete title,

free from all incumbrances, at the times hereinafter

mentioned, the following Water Rights, franchises,

Rights of Way, lands, tenements and hereditaments,

to wit: That certain water right of 1500 cubic feet

per of time heretofore located and appropriated by

said party of the first part under and by virtue of

the laws of the State of Washington in the Nisqually

River in the Counties of Pierce and Thurston, State

of Washington, in Section Four (4) Township (15)

North Range Four (4) East W. M. which is now on

file and of record in Volume One (1) of Water

Claims at page 165 of the official records at the office

of the County Auditor of said Pierce County and

also on file and of record in Volume Five (5) in

Miscellaneous Records at Page 254 of the official rec-

ords of said Thurston County.

Also that certain Water Right of 1500 cubic feet

per second of time heretofore located and appropri-

ated by said party of the first part under and by vir-

tue of the laws of said State in the Nisqually River

in the Counties of Pierce and Thurston aforesaid in

Section Thirty-two (32) Township Sixteen (16)

North Range Four (4) East W. M. which same is

now on file and of record in the official records of

said Pierce County in Volume One (1) of Water

Claims at Page 162 thereof and also on file and of

ivvovd in the official records of said Thurston County

in Volume Five (5) of Miscellaneous Records at

Page 255 thereof.
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Also a strip of land on that side of the Nisqually

River to be selected by the party of the second part,

200 feet wide, beginning at a point on the East boun-

dary line of said Northeast quarter (NE. 14) of Sec-

tion Thirty two (32) Township Sixteen (16) North

Range Four (4) East W. M. said point to be here-

after selected by said second party and running

thence in a northw^esterly direction as nearly paral-

lel with said Nisqually River as the topography of

the land may permit or the grade to be. established

for the water flume purposes to a point on the north

boundary line of said Northeast quarter of said Sec-

tion Thirt3^-two or near said line to a forebay to be

selected and located by said second party on the

northeast quarter of the northeast quarter of said

Section thirty-two (32) Township Sixteen (16)

North Range Four (4) East W. M.

Also the north half of the northeast quarter of the

northeast quarter and the north half of the north-

west quarter of the northeast quarter of Section

Thirty-two (32) Township Sixteen (16) North

Range Four (4) East W. M. for power-houses,

flumes and Right of Way Purposes.

Also an easement for the erection and maintenance

of transmission lines across any of the lands herein

mentioned and said strip of land to be selected by the

said part}^ of the second part.

Also all of the gulch from the top of one bank of

the Nisqually River to the top of the other bank in-

cluding the River between said banks being the sides

of the said Nisqually River situate on the Northeast

quarter of said Section thirty-two (32) Township
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Sixteen (16) North Range Four (4) east W. M. if

required and demanded by said party of the second

part for any of the purposes herein set out
; provided

that said party of the first part shall have an Ease-

ment or Right of Way across the southeast quarter

of the northeast quarter of said Section thirty-two

(32) to the extent of eighty (80) feet in width and

the same to be selected by said first party : provided,

however, that said easement shall in no way inter-

fere wdth any of the flumes, pipe or transmission

lines, structures, or improvements of any kind what-

soever to be erected or placed on said lands by the

said party of the second part ; nor shall the same l)e

selected nor utilized until said flumes, pipe-lines and

transmission lines or structures are located and con-

structed by said party of the second part; and pro-

vided further that no grades, bridges or other work

shall be attempted on said Right of Way until the

said party of the second part shall have completed

the erection of said flumes, pipe and transmission

lines, buildings and other structures necessary or

convenient in the operation of said Water Powder

Electric Generating Plant; and further provided

that all work necessary to be performed or mate-

rials to be provided or used on said Right of Way
to render the same operative shall be at the cost and

expense of said party of the first part free and clear

of any and all demands whatsoever upon the second

party therefor; and further provided that in all

crossings across, over or under any of said flumes,

pipe or transmission lines by said easement the said

flumes, pipe or transmission lines shall be fully pro-
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tected by said first party and all grades, bridges,

crossings, and other structures placed upon said

Right of Way shall be so utilized and constructed by

and all of the said property and rights of said party

of the second part, by reason of said easement and

said party of the first part as to save harmless any

Right of Way or necessary to render the same prac-

ticable.

In consideration whereof the said party of the

second part shall pay to said party of the first part

the sum of Seventy-five Thousand ($75,000.00) Dol-

lars lawful money of the United States at the times

and in the manner follomng, to wit

:

The sum of One Thousand ($1,000,00) Dollars at

the date hereof, the receipt whereof is hereby, by the

party of the first part, acknowledged; the further

sum of One Thousand ($1,000.00) Dollars Four (4)

months after the date hereof and the balance there-

of, to wit : the sum of Seventy-three Thousand ($73,-

000.00) Dollars on or before one year from the date

hereof, provided

—

That at said time the said second party shall have

procured title by purchase, condemnation or other-

wise to all lands and Right of Way necessary to the

construction and equipment of said lines, flumes,

pipe and transmission lines, reservoirs and power-

houses required by the said party of the second part,

for the purpose of establishing and maintaining the

Water Power Electric Generating Plant at or near

the Water Rights and property herein described.

Provided, also, that if at the expiration of one

year from the date hereof, the said party of the sec-
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ond part shall not have acquired title to all of the

lands necessary to the complete establishment, con-

struction and operation of said Water Power Elec-

tric Generating Plant together with the Rights of

Way herein mentioned, and shall not have secured

the moneys necessary to construct said plant and its

appurtenances and acquire said lands as hereinbe-

fore mentioned, then the time for the payment of the

said sum of Seventy-three Thousand ($73,000.00)

Dollars as aforesaid shall be enlarged and extended

until such time as said lands shall have been so ac-

quired, and such moneys obtained, and thereupon

upon the payments of all the sums hereinbefore men-

tioned at the times, and in the manner hereinbefore

provided said party of the second part shall be en-

titled to demand and receive from the said party of

the first part, and the said party of the first part

hereby binds himself, his heirs, executors, and ad-

ministrators, to grant and convey to the second

party, its successors and assigns all the above de-

scribed lands, water rights, franchises, rights of way,

and other property according to the terms and con-

ditions hereof and to execute and deliver to said

party of the second part its successors and assigns

all deeds and other instruments of conveyance neces-

sary to vest in said party of the second part, good

titfe to the same free and clear of all incumbrances.

And the said party of the first part hereby agrees

that until said enterprise be complete and in opera-

tion he will use all reasonable effort in aiding the

same, securing rights of way, and otherwise facilitat-

ing and promoting the purposes of this agreement.
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In witness whereof, the parties hereto have here-

unto set their hands and seals the day and year first

above written.

[Signed] JOHN L. McMURRAY,
[The T. Co. Seal]

THE THOMPSON COMPANY.
By A. G. CORBETT,

Vice-President.

Signed, sealed and delivered in presence of

:

a. N. SINCLAIR,

E. P. PENNEBAKER.
State of Washington,

County of King,—ss.

This is to certify that on this 13th day of June, A.

D. 1905, before me, the undersigned, a Notary Pub-

lic in and for the State of Washington duly commis-

sioned and sworn, personally came John L. McMur-
ray, an unmarried man, to me known to be the indi-

vidual described in and who executed the within in-

strument, and acknowledged to me that he signed and

sealed the same as his free and voluntary act and

deed, for the uses and purposes in this certificate

first above written.

[Seal] T. M. GAMBELL,
Notary Public in and for the State of Washington,

Residing at Seattle."

And that immediately upon the entering in of the

said contract and its delivery. The Thompson Com-

pany took possession of the said lands, tenements and

hereditaments by and through their servant, John L.

McMurray, and other servants.
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Finding No. 7.

The Court finds that demand was made by Penne-

baker upon the proper officers of The Thompson

Company for payment of the sum of Ten Thousand

Dollars ($10,000.00) and this before the institution

of his action at law.

Finding No. 8.

The Court finds that no part of the said sum of

Ten Thousand Dollars ($10,000.00) nor any part of

the interest thereon has ever been paid.

Finding No. 9.

That interest on Ten Thousand Dollars ($10,-

000.00) from February 5, 1908, to the date of these

findings by the Court amounts to the sum of Three

Hundred and Fifty-eight and 33/100 Dollars

($358.33), and this amount shall be included in the

judgment.

Conclusions of Law.

As conclusions of law from the foregoing findings

of fact the Court says that the contract of date

June 12, 1905, constitutes along with the possession

taken by the The Thompson Company of the said

lands, tenements and hereditaments, a purchase of

the same and of all of the same and was a fulfilment

by the defendant of the condition, the happening of

which event made it, the defendant, liable to pay

Pennebaker the compensation of Ten Thousand Dol-

lars ($10,000.00).

Done in open court this 15th day of September,

1908.

C. H. HANFORD,
Presiding Judge.



vs. Edwin P. PennehaJoer. 71

The Court finds that by reason of the law and

the foregoing Findings and Conckisions of Law, the

clerk should enter the judgment of the Court in

favor of Edwin P. Pennebaker against The Thomp-

son Company, a corporation, that Pennebaker re-

cover of The Thompson Company Ten Thousand

Dollars ($10,000.00), together with interest there-

on at the rate of established by law in the State of

Washington, to wit: six per cent per annum from

the date of the commencement of this suit, to wit:

the 5th day of February, 1908, and that the said

judgment bear interest at the said rate from its date

until paid and that Pennebaker have his costs of

suit.

C. H. HANFORD,
Judge.

[Endorsed] : Filed U. S. Circuit Court, Western

District of Washington. Sep. 15, 1908. A. Reeves

Ayres, Clerk. Sam'l D. Bridges, Deputy.

In the Circuit Court of tlie United States for the

Ninth Circuit, Western District of Washington,

Western Division.

No. 1355.

EDWIN P. PENNEBAKER,
Plaintiff,

vs.

THE THOMPSON COMPANY (a Corporation),

Defendant.
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Order Fixing Amount of Bond on Appeal.

This cause coming on to be heard this 15th day of

September, A. D. 1908, upon stipulation of all par-

ties hereto, and the consent of said parties made in

open court,

It is now ordered that the amount of the bond on

appeal for stay of execution herein on such appeal

is fixed in the sum of Thirteen Thousand Dollars

($13,000).

Enter:

C. H. HANFORD,
Judge

We consent.

FISHBURNE-MAURY.

[Endorsed]: Filed U. S. Circuit Court, Western

District of Washington. Sep. 15, 1908. A. Reeves

Ayres, Clerk. Sam'l D. Bridges, Deputy.

"G. 0. B. 319."

In the Circuit Court of the United States for the

Ninth Circuit, Western District of Washington,

Western Division.

No. 1355.

EDWIN P. PENNEBAKER,
Plaintiff,

vs.

THE THOMPSON COMPANY (a Corporation),

Defendant.
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Order Fixing Amount of Stay Bond Upon a Motion

for New Trial.

This cause comiug on to be heard upon the stip-

ulation of counsel for both parties hereto that the

amount of stay bond pending motion or petition for

a new trial herein be fixed at the amount of Eleven

Thousand Dollars ($11,000)

;

It is therefore ordered that the amount of bond

for stay of execution herein pending motion or peti-

tion for a new trial, be, and the same is hereby fixed

at the amount of Eleven Thousand Dollars ($1 1,000)

;

upon the filing of which to be approved by the Clerk,

that execution be stayed pending disposition of said

motion or petition for new tr.al.

Dated this 15th day of September, A. D. 1908.

Enter:

C. H. HANFORD,
Judge.

We consent:

FISHBURNE-MAURY.

[Endorsed]: Filed U. S. Circuit Court, Western

[District of Washington. Sep. 15, 1908. A. Reeves

lAyres, Clerk. Sam'l D. Bridges, Deputy.

"G. 0. B. 319."
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In the Circuit Court of the United States for the

Ninth Circuit, Western District of Washington,

Western Division.

No. .

EDWIN P. PENNEBAKER,
Plaintiff,

vs.

THE THOMPSON CO]\IPANY (a Corporation),

Defendant.

Bond [on Motion for New Trial].

Know all Men by These Presents: That we, The

Thompson Company, as principal, and National

Surety Company of New York, as surety, are held

and firmly bound unto Edwin P. Pennebaker in the

sum of Eleven Thousand Dollars money of the

United States, for the pajonent of which well and

truly to be made we bind ourselves and our succes-

sors.

Witness our seals this 19tli day of September,

1908.

This bond shall be void if The Thompson Com-

pany shall pay or cause to be paid a certain judg-

ment entered in the above-entitled action in favor

of Pennebaker and against The Thompson Company

for Ten Thousand Three Hundred and Fifty-eight

and 33/100 Dollars ($10,358.33) and costs within

thirty days after a denial by the trial court of a

new trial, if a new trial be denied, or if after such

denial, if it be denied, The Thompson Company take



vs. Edwin P. Pennehaker. 75

error proceedings in the said action and ever ob-

tain a reversal of the judgment; but if The Thomp-

son Com]3any do not obtain a new trial or do not

obtain a reversal of the judgment by error proceed-

ings, then National Surety Company of New York

will cause the said judgment as to its principal and

interest and costs to be paid by The Thompson Com-

pany or by itself.

Witness the seals of the said corporation and their

names hereto affixed by their proper officers.

THE THOMPSON COMPANY., a Corp.

[Seal of Thompson Co.]

By JAS. R. THOMPSON., Pres.

N. C. McKNIOHT, Sec.

NATIONAL SURETY CO.

[Seal of Surety Co.]

By P. C. KAUFFMAN,
Resident Vice-president.

By W. H. OPIE,

Resident Assistant Secretary.

Sufficiency of the foregoing bond is hereby ap-

proved this 19th day of September, 1908.

C. H. HANFORD,
Judge.

[Endorsed]: Filed U. S. Circuit Court, Western

District of Washington. Sep. 19, 1908. A. Reeves,

Ayres, Clerk. Sam'l D. Bridges, Deputy.

"B. S. & I. 87."
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In the Circuit Court of the United States for the

Ninth Circuit, Western District of Washington,

Western Division.

No. 1355.

EDWIN P. PENNEBAKER,
Plaintiff,

vs.

THE THOMPSON COMPANY (a Corporation),

Defendant.

Order Extending Time to File Bill of Exceptions.

Upon the motion of the defendant and tlie plain-

tiff, by counsel consenting thereto in open court,

—

It is hereby ordered that the defendant is hereby

granted thirty (30) days from this date in which to

file its bill of exceptions on motion for new trial on

file herein.

Dated this 15th day of September, A. D. 1908.

Enter:

C. H. HANFORD,
Judge.

We consent:

FISHBURNE-MAURY.

[Endorsed]: Filed U. S. Circuit Court, Western

District of Washington. Sep. 15, 1908. A. Reeves

Ayres, Clerk. Sam'l D. Bridges, Deputy.

''G. 0. B. 318.'^
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In the Circuit Court of the United States, in and for

the Ninth Circuity Western District of Washing-

ton, Western Division.

No. 1355.

EDWIN P. PENNEBAKER,
Plaintiff,

vs,

THE THOMPSON COMPANY (a Corporation),

Defendant.

Judgment.

The Court find that by reason of the law and the

foregoing Findings of Fact, and Conclusions of Law

heretofore entered in this cause the clerk should

enter the judgment of the Court in favor of Edwin

P. Pennebaker against The Thompson, a corpora-

tion, that Pennebaker recover of The Thomp-

son Company Ten Thousand Dollars ($10,000.00),

together with interest thereon at the rate estab-

lished by law in the State of Washington, to wit:

six per cent per annum from the date of the com-

mencement of this suit, to wit: the 5th day of Feb-

ruary, 1908, and that the said judgment bear in-

terest at the said rate from its date until paid and

that Pennebaker have his costs of suit.

Wherefore, by reason of the premises and because

from such premises it is the law, it is adjudged, or-

dered and decreed that Edwin P. Pennebaker do

have and recover from The Thompson Company, a
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corporation organized and existing under and by

virtue of the laws of the State of Washington, the

sum of Ten Thousand Dollars ($10,000.00), principal

sum, the sum of Three Hundred and Fifty-eight

and 33/100 Dollars ($358.33), interest on said prin-

cipal sum from the 5th day of February, 1908, until

the 11th day of September, 1908, that in all a total

he recover of and from said Thompson Company of

Ten Thousand Three Hundred and Fifty-eight and

33/100 Dollars ($10,358.33) and his costs of suit

hereby taxed at the sum of Dollars ($ )

;

that both the said sum of Ten Thousand Three Hun-

dred and Fifty-eight and 33/100 Dollars ($10,-

358.33), and the siun of Dollars ($ )

bear interest from the 11th daj^ of September, 1908,

at the rate of six per cent per annum until paid and

that the said Edwin P. Pennebaker do have execu-

tion for the said sums of money so decreed to be re-

covered from The Thompson Company forthwith.

Done in open court this 19th day of September,

1908.

C. H. HANFORD,
Judge.

[Endorsed] : Filed U. S. Circuit Court, Western

District of Washington. Sep. 19, 1908. A. Reeves,

Ayres, Clerk. Sam'l D. Bridges, Deputy.

''J. & D. 82."
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l7i the Circuit Court of the United States, in and for

the Ninth Circuit, Western District of Washing-

ton, Western Division.

No. 1355.

EDWIN P. PENNEBAKER,

vs.

THE THOMPSON COMPANY,

Plaintiff,

Defendant.

Order Extending Time [to File, etc., Bill of Excep-

tions].

This cause coming on to be heard on the motion

of the defendant and good cause appearing therefor:

It is therefore ordered that the defendant do have

until the 25th day of October, '08 in which to file

and serve its bill of exceptions herein.

Dated this 12th day of Oct., 1908.

C. H. HANFORD,
Judge.

[Endorsed] : Filed U. S. Circuit Court, Western,

District of Washington. Oct. 12, 1908. A. Reeves

Ayres, Clerk. Sam'l D. Bridges, Deputy.

^'O. 0. B. 318."
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In the Circuit Court of the United States, for West-

ern District of Washington, Western Division.

No. 1355.

EDWIN P. PENNEBAKER,
Plaintiff,

vs.

THE THOMPSON COMPANY (a Corporation),

Defendant.

Petition for a New Trial.

To the Honorable C. H. HANFORD, Judge:

Tlie petition of The Thompson Company, a cor-

poration the defendant in the above-entitled cause,

respectfully asks that the judgment heretofore made

and entered herein, on the 19th day of October, 1908,

together with the Findings of Fact and Conclusions

of Law, on which said judgment is based, be set

aside, vacated and annulled, and a new trial bo

granted herein, on the following grounds and for

the following reasons, to wit:

I.

Insufficiency of the evidence to justify said Find-

ings of Fact and Conclusions of Law and judgment,

or any of them in this to wit:

That said evidence fails in any manner to show

that the defendant has at any time made or caused

to bo made, any sale whatsoever, of any rights or

interests it may have had under the option referred

to in plaintiff's complaint in Exhibit "A," or that
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it at any time purchased the property mentioned

therein, or that it ever assigned to anyone the said

contract, or any property mentioned therein ; or that

the said defendant at any time ever exercised any of

the provisions of the option contained in said Ex-

hibit *'A," or in any manner disposed of, or used

said option to its benefit, directly or indirectly, or

in any manner became, or is, or was at the time of

the rendition of said judgment indebted to the plain-

tiff in any sum or form whatever.

II.

Error in law occurring in the trial of this cause, to

wit:

Error in law wherein this Court on the trial of

this cause held that the contract made between Mc-

Murray and this defendant on the 12th day of June.

1905, and referred to in plaintiff's complaint as

Exhibit "B," in an executory contract to purchase

property that was included in the option assigned

by the plaintiff to the defendant; that said contract

was different from an option and that it is not a

conveyance of title, but that it is an agreement of

and on the part of McMurray to sell, and that it is

an agreement to pay the purchase price; that it is

mutually obligatory and that it constitutes a pur-

chase by the defendant of that property that the

option is merged into this new contract and that

it is appropriated and used by the defendant. That

that constitutes the contingent event upon which

the plaintiff's rights to the $10,000.00 compensation

for the assignment of the option depended, and
thereupon, so holding, in directing that findings be
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prepared in accordance with this judgment, and that

the judgment be entered in favor of the plaintiff for

$10,000.00.

Error in law in making and entering the judgment

herein, the Findings of Fact and Conclusions of Law,

based upon said opinion.

Error in law in denying defendant's motion for a

nonsuit.

III.

Newly discovered evidence material for the de-

fendant, which could not, with diligence have been

discovered and produced at the trial.

This petition is based upon the defendant's bill of

exceptions herein, the files and records of this cause,

and the affidavits of A. G. Corbett, Jas. R. Thomp-

son, and Geo. M. Sinclair hereto annexed.

GEO. M. SINCLAIR,
ELLIS & FLETCHER,

Defts. Attorneys.

THE THOMPSON COMPANY,
By JAS. R. THOMPSON,

President.

State of Washington,

County of King,—ss.

Geo. M. Sinclair, being first duly sworn, says that

he is one of the attorneys for the defendant named in

the above-entitled action, and that lie lias read the

within and foregoing petition for a new trial, knows

the contents thereof and ])elieves the same to be

meritorious and well founded in law.

GEO. M. SINCLAIR.
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Subscribed' and sworn to before me this 29t]i day

of Oct., 1908.

[Seal] JOHN D. FLETCHEE,
Notary Public in and for tbe State of Washington,

Eesiding at Seattle.

In the Circuit Court of the United States, in and for

the Ninth Circuit, Western District of Wash-

ington, Western Division.

No. 1355.

EDWIN P. PENNEBAKER,
Plaintiff,

vs.

THE THOMPSON COMPANY (a Corporation),

Defendant.

Affidavit [of A. G. Corbett on Petition] for a New
Trial.

State of Washington,

County of King,—ss.

A. G. Corbett, being first duly sworn, on oath says

:

That he is well acquainted with the parties hereto,

having been general manager and in sole charge of

the business of the defendant during all the times

mentioned herein, leading up to and during the mak-

ing of the contract between the plaintiff and the de-

fendant in issue herein ; that at all times mentioned

herein up to the month of June, 1906, he was so in

charge of the business of the defendant in the city

of Seattle, in said King County, when he was sue-
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ceeded as such manager by Mr. Jas. E. Thompson,

and thereupon retired from the active management

of the corporation of said defendant; that on or

about the 14th day of December, 1904, the plaintiff

herein and this affiant as such general manager and

on behalf of the defendant, entered into their writ-

ten agreement, a true copy of which is hereto an-

nexed and marked Exhibit "A" and made a part of

this affidavit, for the purpose of obtaining an option

on the properties mentioned in plaintiff's com-

plaint; that thereafter, on or about the 24th day of

April, 1906, for the purpose of still further carrying

into effect the said agreement. Exhibit ''A," the said

parties entered into their other written agreement,

a true, full and correct copy of which is also annexed

and marked Exhibit "B"; that at the time of making

of said Exhibit "A," and at all times mentioned in

the said complaint, the said Exhibit ''B" was made
for the purpose of carrying into effect the terms and

conditions of the payment on said Exhibit "A" and

not to vary or modify the same in any particuar, in

so far as regards the pa>Tiient of the amount due or

to become due to plaintiff herein ; that at the time of

the making of said Exhibit ''B," it was thoroughly

understood and agreed between the plaintiff and this

affiant, as such general manager, that no moneys

should become due from The Thompson Company,

defendant herein, to said Pennebaker, plaintiff

herein, until the enterprise contemplated—that is

the construction of an electric generating plant

should be financed, that is to say that the moneys
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necessary for the construction of the same should

have been acquired.

Affiant further says, that for the truth of this

statement he here refers to the terms and conditions

of the payment to Pennebaker contained in said Ex-

hibit ''A"; that the reason for the makmg of the

second agreement, to wit: Exhibit "B," was for the

purpose of transferring all rights direct to The

Thompson Company, defendant, and permitting the

plaintiff to deal directly with the defendant; that

said change was made upon the request of the plain-

tiff himself, he himself giving the above as his rea-

sons for desiring the change, and to further protect

his own interests as he then stated to affiant.

Affiant again repeats that the distinct understand-

ing between himself and said Pennebaker, at the time

of the making of said Exhibit "B," was that the

terms of the pajTuent to him, Pennebaker, were not

altered in the least degree, and that no money should

be due him under either of said contracts until said

enterprise should be financed ; that this affiant has no

knowledge that said Pennebaker at any time ever de-

manded from him payment of any siuns alleged to be

due under either of said agreements ; that in the con-

tracts mentioned in plaintiff's complaint, between J.

L. McMurray and The Thompson Company, The

Thompson Company aforesaid was represented by

this affiant; that at said time according to the best

recollection of this affiant, and for some time prior

and subsequent thereto, the plaintiff Pennebaker took

an active part in aiding and bringing about the same

;

that neither at said time nor at any time subse-
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quent thereto has the plaintiff, Pennebaker, ever con-

sidered the said ^IcMurra.y contract as a consumma-

tion of his, Pennebaker 's agreement, so as to entitle

him, Pennebaker to the .amount due him as aforesaid,

as affiant verih' believes and so alleges; but at all

times hereafter until this affiant ceased to be in the

active control and management of The Thompson

Company, the said Pennebaker has understood, or at

least treated the said McMurray agreement as a con-

tinuation of the original option and itself and option

.subject to forfeiture, and not a purchase and sale of

the lands therein described.

That at the time of the making of the said McMur-

ray agreement, this affiant as such general manager,

in making his report thereof to W. B. Thompson,

Esq., of New York City, a person very largely inter-

ested in this particular branch of the business and

affairs of the Company, on the 13th day of June,

1905, the same being the day immediately following

the making of the said McMurray agreement, wrote

and dispatched a letter by mail in words and figures

as follows, to wit:

''June 13, 1905.

Mr. W. B. Thompson, New York City.

DearW. B.,—

Nisqually Contract.

Last night we wired you as follows: "Made Mc-

Murray payment to-day. Option extended twelve

months." And send j^ou herewith a copy of our con-

tract with McMurray concerning the Nisqually

Power proposition. We paid Mr. McMurray one

thousand dollars yesterday, and according to our
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contract one thousand dollars more will be paid on
Oct. 12tli. next ; and the balance of the purchase price

to be paid in one year providing all our rights of

way have been acquired and we have secured the

moneys necessary to construct our plant. You will

see by this contract that upon the payment of two

thousand dollars we wdll have an option on this prop-

erty as long as we want it, giving us ample time to

get the proposition in shape so as to handle it to the

best advantage.

Anticipating the action of some of the owners of

the lands we wish to acquire possibh^ holding it for

a larger simi than their property is worth, we are

sending a practical miner along the Nisqually to

prospect the different pieces of property for min-

eral, and if these parties decide to try and hold us up

in any way, will file mining locations on the land that

has not already been patented which will give us the

privilege of contesting their rights when we go to

prove up.

We have not heard anything from Mr. Bagley and

the Tacoma & Eastern as he had not returned yester-

day from Portland where he went to take up the mat-

ter with the Weyerhauser people and Ladd & Tilton

who control the Tacoma & Eastern and will undoubt-

edly get a proposition from them before a w^eek is

ended.

We are going to keep two or three men to work
along the Right of way as mapped out by Mr. Gerry
in order to protect our interests in the water loca-

tions made by ourselves and Mr. McMurray; this

may not be necessaary but do not propose at this
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time to take ai\y chances whatever, in this, unless

othenvise instructed by you or Mr. Gerry.

We have also put Mr. McMurray on our pay-roll

in order to secure all his services in this right of way

matter and our putting him on the pay-roll had

something to do with obtaining the extension of time

in this last option ; although we are hiring Mr. Mc-

Murray from month to month, and if necessary, his

services can be dispensed with at the end of thirty

days.

We think Mr. McMurray would have preferred a

portion of the purchase price, sa}^ ten to twenty thou-

sand in stock. We had the last agreement made di-

rect from Mr. McMurray to The Thompson Com-

pany and Mr. Pennebaker has our agreement that

when the deal is consummated he is to receive ten

thousand dollars aild have an idea before the last pay-

ment is made that we can devise some proposition as

a side issue that will materially lessen the amount we

pay both Mr. Pennebaker and Mr. McMurray; al-

though we have not intimated this to them in any

way.

Upon receipt of this contract wish you would not

hesitate to criticise it in any way you might see fit

as there may be some points that have been over-

looked that we might be able to cover in some subse-

quent agreement.

Would like very much to hatve you make a trip out

here this summer and get acquainted with this prop-

osition and we think you would be well repaid for

your time as the weather is always delightful here in

the summer; it would be a nice outing for you and
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Mrs. Thompson and the little girl and we will make

an effort to make it as pleasant for you as possible.

Very truly yours,

A. G. CORBETT."
That the said letter having been written at the time

of the making of these contracts, contains an exact

statement of the truth of the understanding with the

plaintiff as to his rights with The Thompson Com-

pany as this affiant avers and truly believes.

Affiant further says he is prepared to, and will so

testify to all the facts herein set out on the trial of

this cause, if a new trial be granted herein.

A. G. CORBETT.

Subscribed and sworn to before me this 28th day of

Oct., 1908.

[Seal]
'

GEO. M. SINCLAIR,
Notary Public in and for the State of Washington,

Residing at Seattle.

Exhibit **A" [to Affidavit of A. G. Corbett].

THIS AGREEMENT made this 14th day of De-

cember, 1904, by and between E. P. Pennebaker of

Seattle, King County, Washington, of the First

Part; and THE THOMPSON COMPANY, a cor-

poration organized, incorporated and existing under

and by virtue of the Laws of the State of Washing-

ton, of the Second Part

:

WITNESSETH: that the first party, for and in

consideration of the sum of One Dollar paid by the

Second party to the First party, the receipt whereof

is hereby by him acknowledged, and of the further

promises and agreements herein set out, conveys
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unto the said second party all his right, title and in-

terest in and to that certain contract of option and

sale, dated on the 12th da}^ of December, 1904, made
by J. L. McMurray, a single man of Pierce County,

Wash., and E. P. Pennebaker, the party herein of

the first part, wherein and whereby the said McMur-
ray agree to sell and convey to said first party,

on terais therein mentioned, two certain water rights,

theretofore appropriated by said McMurray, in the

Counties of Pierce and Thurston, Wash., one of

which is situated in Sec. 4, Twp. 15, N. R. 4 E. W.
M. and is recorded in Vol. 1 of Water Claims at

page 163 in the public records of said Pierce County

;

and also in Vol. 5 of Misc. Records at page 254, in

the public records of said Thurston County ; and the

other water right is situated in Sec. 32, Twp. 16, N.

R. 4 E. W. M., and which is now recorded in the Pub-

lic Records of said Pierce County in Vol. 1 of Water

Claims at page 162 thereof, and also in the public

records of said Thurston County in Vol.. 5 of Misc.

Records at page 255 thereof; which said contract is

hereto annexed;

—

To have and to hold unto the THE THOMPSON
COMPANY aforesaid, the said second party, and to

its successors and assigns, together with every and

all proceeds, matters, moneys and things due, arising

or accruing or to become due, arise, or to accrue out

of the said contract, in any manner or form whatso-

ever.

And it is further understood and agreed that, in

case of a sale being made under said contract by said

Thompson Company, its successors and assigns, the
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second party, The Thompson Company, aforesaid,

shall pay to the said First party the sum of Ten

Thousand ($10,000.00) Dollars.

E. P. PENNEBAKER.
Witness

:

D. B. McCORMICK.

Exhibit ''B" [to Affidavit of A. Qc. Corbett].

THIS AGREEMENT Made this 24th day of

April, 1906, by and between E. P. Pennebaker, of

Seattle, King County, Washington, of the first part,

and THE THOMPSON COMPANY, a corporation,

organized, incorporated and existing under and by
virtue of the laws of the State of Washington, of the

second part;

WITNESSETH, that the first party for and in

consideration of the sum of One Dollar paid by the

second party to the first party, the receipt whereof is

hereb}^ by him acknowledged, and of the further

promises and agreements herein set out, the said first

party hereby sells, assigns, transfers and conveys

unto the said second party, all his right, title and in-

terest in and to that certain contract of option and

sale dated on the 12th day of December, 1904, made

by John L. McMurray, a single man, of Pierce

County, Washington, and E. P. Pennebaker the party

herein of the first part, wherein and whereby the

said McMurray agrees to sell and convey to said first

party on terms therein mentioned, two certain Water

Rights theretofore appropriated by the said McMur-

ray in the Counties of Pierce and Thurston, Wash.,

one of which is situated in Sec. 4, Twp. 15, N. R. 4
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E. W. M., and is recorded in Vol. 1 of Water Claims

at page 163, in the public records of said Pierce

County ; and also in Vol. 5 of Misc. Records at page

254 in the public records of said Thurston County;

and the other water right is situated in Sec. 32, Twp.

16, N. R. 5 E. W. M., and which is now recorded in

the Public Records of said Pierce County in Vol. 1

of Water Claims at page 162 thereof and also in the

Public records of said Thurston County in Vol. 5

of Misc. Records at page 255 thereof.

Also extension of option and agreement made and

entered into on the 24th day of April, A. D. 1905, be-

tween John L. McMurray, party of the first part,

and E. P. Pennebaker, party of the
^
second part,

which reads as follows, to wit

:

*'In consideration of the sum of One Dollar lawful

money of the United States of America, which was

paid by the said party of the second part to the party

of the first part, receipt whereof is hereby acknowl-

edged, and upon the further consideration of the sum

of Two Thousand Dollars ($2,000.00) to be paid by

the party of the second part, his heirs, administrators

or assigns, on or before the twelfth day of Jime, A.

D. 1905, I hereby bind myself my heirs, administra-

tors or assigns to extend the foregoing agreement

and option for the term of four months from the 12th

day of June, A. D. 1905, to the 12th day of October,

A. D. 1905.

It being further understood and agreed that the

said sum of Two Thousand Dollars ($2,000.00) is to

be applied upon the purchase price contemplated in

the foregoing agreement and option.
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In witness whereof, I have hereunto set my hand

and seal this 12th day of April, A. D. 1905.

J. L. McMURRAY.
Witness

:

A. G. CORBETT.

State of Washington,

County of King,—ss.

This is to certify that on this 24th day of April, A.

B., 1905, before me, A. G. Corbett, a Notary Public

in and for the State of Washington, duly commis-

sioned and sworn, personally appeared J. L. McMur-

ray, to me known to be the individual described in

and who executed the Avithin instrument and ac-

knowledged to me that he signed and sealed the same

as his free and voluntary act and deed for the uses

and purposes therein mentioned.

Witness my hand and official seal the day and year

first above written.

[Seal] A. G. CORBETT,
Notary Public in and for the State of Washington,

Residing at Seattle.

To have and to hold unto THE THOMPSON
COMPANY, aforesaid, the said second party, and to

its successors and assigns, together with every and

all proceeds, matters, moneys and things due, arising

or accruing or to become due, arise or to accrue out

of the said contract in any manner whatsoever.

For and in consideration of the foregoing assign-

ment the said second party, its successors and as-

signs, hereby expressly agreee that in case the said

second party, its successors or assigns, by itself, its
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agents, attornevs or servants, shall make or cause to

be made any sale Avliatsoever under this contract or

shall themselves or by their agents, attorneys or ser-

vants, purchase said property under and by virtue of

said contract or otherwise, or in case said second

party, its successors or assigns by itself, its agents,

attorneys or servants, shall assign or cause the said

contract to be assigned, that the said second party

shall pay the said tirst party, the sum of Ten Thou-

sand ($10,000.00) Dollars, lawful money of the

United States, it being the intention of the parties

hereto, that in case said party of the second part

shall in any manner exercise any of the provisions

of this option or in any manner dispose of or use the

said option to its benefit, directly or indirectly, that

in any such event there shall immediately become due

and owing from the said second party to the said

first party, the sum of Ten Thousand ($10,000.00)

Dollars.

[Signed] E. P. PENNEBAKER. [Seal]

THE THOMPSON COMPANY. [Seal]

A. G. CORBETT,
Its Manager.

Witness

:

N. c. Mcknight.

state of Washington,

County of King,—ss.

This is to certif}^ that on this 4th day of May, A.

D. 1905, before me, G. M. Upper, a Notary Public,

in and for the State of Washington, duly commis-

sioned and sworn, came E. P. Pcnnebaker, to me
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known to be the individual described in and who

executed the within instrument and acknowledged

to me that he signed and sealed the same as his free

and voluntary act and deed for the uses and purposes

therein mentioned.

Witness my hand and official seal, the day and

year first above written.

[Signed] G. M. UPPER,
Notary Public in and for the State of Washington,

Residing at Seattle.

State of Washington,

County of King,—ss.

This is to certify that on this 4th day of May, A.

D. 1905, before me, G. M. Upper, a Notary Public,

in and for the State of Washington, duly commis-

sioned and sworn, came A. G. Corbett, to me known

to be the individual described in, and who executed

the within instrument for and on behalf of The

Thompson Company, and acknowledged to me that

he signed and sealed the same as his free and vol-

untary act and deed for the uses and purposes

therein mentioned; said A. G. Corbett further ack-

nowledged to me that he is the manager of the said

The Thompson Company, and as said manager has

full and complete authority and right to sign and

acknowledge the within instrument on behalf of the

said The Thompson Company, and acknowledged to

me that he signed and sealed the same as the free

and voluntary act and deed of the said The Thomp-

son Company for the uses and purposes therein men-

tioned.
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Witness my hand and official seal, the day and

year first above written.

[Seal] [Signed] G. M. UPPER,

Notary Pnblic, in and- for the State of Washington,

Residing at Seattle. '

In the Circuit Court of the United States, in and

for the Ninth Circuit, Western District of

Washington, Western Division.

No. 1355.

EDWIN P. PENNEBAKER,
Plaintiff,

vs.

THE THOMPSON COMPANY (a Corporation),

Defendant.

Affidavit [of J. R. Thompson on Petition] for a New
Trial.

State of Washington,

County of King,—ss.

Jas. R. Thompson, being first duly sworn on oath,

says: that he is and has been since the month of

June, 1906, manager and in charge of the business

and affairs of The Thompson Company, defendant

herein, and took no part in the making of any of the

contracts mentioned herein; that he has read the

affidavit of A. G. Corbett, on file herein, and knows

the contents thereof; that until the reading of the

same he had no knowledge of any of the facts therein

alleged, concerning the making of any of the con-
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tracts or the understanding between Messrs. Cor-

bett and Pennebaker as therein set out; that since

taking over the management of the affairs of The

Thompson Company and the withdrawal of A. G.

Corbett as such, the personal relations between the

said A. G. Corbett and this affiant have been such

that no communictaion of the facts set out in said

affidavit concerning the making of said contracts

has been made by said A. G. Corbett to affiant ; that

there have been and are no other means whatever

whereby affiant could ascertain the same.

JAS. E. THOMPSON.

Subscribed and sworn to before me this 28th day

of Oct., 1908.

[Notarial Seal] GEO. M. SINCLAIR,

Notary Public in and for the State of Washington,

Residing at Seattle.

In the Circuit Court of the United States, in and

for the Ninth Circuit, Western District of

Washington, Western Division.

No. 1355.

EDWIN P. PENNEBAKER,
Plaintiff,

vs.

THE THOMPSON COMPANY (a Corporation),

Defendant.
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Affidavit [of George M. Sinclair, on Petition] for a

New Trial.

State of Washington,

County of King,—ss.

Geo M. Sinclair, being first duly sworn, on oath,

says that he is the attorney of the defendant herein

who took part in the trial of this cause; that he as

such attoi-ney had nothing whatever to do with he

making of either of the contracts with the plaintiff

herein mentioned, and knew nothing whatever of

any understanding of agreements contemporary

therewith; that he has -ad tWffida.jd of A ^
Corbett annexed hereto and

^f^^^'^^"^ \l
thereof; that until Monday, October 26

J,

^O^;^

had no knowledge whatsoever of any of the facts

set out in said affidavit concerning the agreement

or li Inding between the parties hereto, except

"same appeared on the face of the agreemen

that the first infonnation which he -eived - -

^ard to any of said facts was on the said 26th day

icier 1908, in the city of Tacoma, at which

L? and place there was exhibited to him a c.py

^

the letter embodied herein, from A. O. Corbet o

W B Thompson; that the ascertainment of said

facts was purely accidental as this affiant otherwise

bad no means of ascertaining the same and was os-

sessed of no information or knowledge of any other

fact or facts which would put him upon these m-

quiries; that said information was forwarded from

New York City by said W. B. Thompson for the
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purpose of this application; that immediately upon

reading the same, this affiant called upon Mr. A. G.

Corbett for the purpose of ascertaining the truth of

<"he statements in said letter, which same as this af-

fiant was then informed by said A. G. Corbett were

true; that the information set out in the affidavit

of said A. G. Corbett, is and has been, at all times

herein mentioned, as affiant verily believes, unknown

to any of the officers or emplo.yees of the said The

Thompson Company, that the only individuals con-

nected with The Thom^json Company who would be

acquainted with said facts, if any, would be said A.

G. Corbett, said Jas. R. Thompson, or this affiant.

And further deponent saith not.

GEO. M. SINCLAIR.

Subscribed and sworn to before me, this 28th day

of October, 1908.

[Notarial Seal] JOHN D. FLETCHER,
Notary Public, in and for the State of Washington,

Residing at Seattle.

Due and legal service of foregoing petition for

new trial and affidavits admitted this 30th day of

October, 1908.

MAURY & TEMPLEMAN and

G. P. FISHBURNE,
Attys. for Plaintiff.

[Endorsed] : Filed U. S. Circuit Court, Western

District of Washington. Oct. 30, 1908. A. Reeves

Ayres, Clerk. Sam'l. D. Bridges, Deputy.
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United States Circnit Court, Western District of

Washington, Western Division.

No. 1355.

EDWIN P. PENNEBAKER,
Plaintiff,

vs.

THE THOMPSON COMPANY (a Corporation),

Defendant.

Memorandum Decision on Motion for a New Trial.

Filed .

This is an action at law in which only le^al rights

are to be considered and determined. It was

brought on for trial before the Court and a .iury, and

after the plaintiff had introduced evidence on his

part and rested, the defendant moved the Court to

direct a verdict in its favor and the plaintiff made a

counter motion for a directed verdict in his favor.

Thereupon, the jury was discharged and the Court

after deliberation denied the defendant's motion and

took the plaintiff's motion under advisement, at the

same time directing that findings be prepared, based

upon affirmative allegations of the defendant's an-

swer, as to the controverted questions in the case.

It was proven by uncontradicted evidence that the

plaintiff at and previous to the date of the com-

mencement of the action, was a citizen of the State

of Montana, and it is alleged in the complaint and

not denied that the defendant is a corporation, or-
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ganizecl and existing- under tlie laws of the State of

Washington, and that the action involves an amount

sufficient to give this Court jurisdiction.

Findings of Fact having been signed and a judg-

ment entered in favor of the plaintiff for $10,000,

with interest and costs, the defendant filed a petition

for a new trial supported by affidavits, the grounds

alleged for a new trial being:

First. Insufficiency of the evidence to entitle the

plaintiff to recover.

Second. Error of law.

Third. Newly discovered evidence.

By the pleadings there appears to be no material

issue of fact, except as to the citizenship of the plain-

tiff, and the plaintiff's testimony on that point being

uncontradicted, cannot be deemed insufficient.

According to the pleadings the rights of the par-

ties are specified in written contracts which have

not been canceled nor modified, and it is the duty

of the Court merely to decide whether the written

instruments which appear to have been voluntarily

executed, are lawful and of binding effect and if

so to interpret the same according to the true intent

and meaning therein expressed. The several writ-

ten agreements to be considered are:

First. An option to purchase certain water rights

given to the plaintiff by one J. L. McMurray.

Second. An assignment of that option given by

the plaintiff to the defendant, containing the fol-

lowing agreement:
'

' For and in consideration of the foregoing assign-

ment, the said second party, its successors and as-
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signs hereby express!}^ agrees that in case the said

second party, its successors or assigns by itself, its

agent, attorneys, or servants, shall make, or cause

to be made any sale whatsoever under said contract,

or shall themselves, or by their agents, attorneys, or

servants, purchase said property under and by virtue

of said contract, or otherwise, or in case said sec-

ond party, its successors or assigns by itself, its

agents, attorneys, or servants, shall assign or cause

the said contract to be assigned, that the said second

party shall pay the said first party the sum of Ten

Thousand Dollars ($10,000), lawful money of the

United States, it being the intention of the parties

hereto, that in case said party of the second part

shall in any manner exercise any of the provisions

of this option or in any manner dispose of, or use

the said option to its benefit, directly or indirectly,

that in any such event there shall immediately be-

come due and owing from the said second party to the

said first party, the sum of Ten Thousand ($10,-

000.00) DoUars."

Third. An executory contract between McMur-

ray and the defendant.

The findings prepared by the attorneys and as-

signed by the Court are not as ample in their state-

ments as the affirmative allegations of the defend-

ant's answer, but as the Court announced at the time

of rendering its decision, that the answer would be

the basis of decision, it may properly be referred to

and considered in its entirety. It is therein plainly

declared that at the time of making the written

agreement between the plaintiff and defendant, Mc-
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Murray was in occupation and possession of the

lands to which the option related, claiming the same

as his homestead under the laws of the United

States, the same being then unsurveyed public lands

of the United States; that the agreement between

McMurray and the defendant was entered into with

the knowledge and consent of the plaintiff; that in

pursuance of the terms and conditions of the last-

mentioned agreement, the defendant went into joint

possession with said McMurray of said lands and

thereafter diligently prosecuted the work of de-

veloping the water rights for the purpose of erect-

ing and operating an electric power generating plant,

and has continued in possession and expended up-

ward of $20,000 for said properties; that said last-

mentioned agreement has been recorded in the of-

ficial records of Pierce and Thurston Counties ; that

the defendant caused to be organized and incorpo-

rated under the laws of the State of Washington, a

corporation named the—''Cascade Public Service

Corporation"—the capital stock of which the de-

fendant owns, and that said Corporation was organ-

ized for the prosecution and operation of that de-

partment of the business of the defendant relating to

the construction and operation of electrical gener-

ating plant on the land referred to, and that the de-

fendant assigned the McMurray contract to said Cor-

poration that the defendant and said corporation

have fully carried out and performed all the terms

and conditions to be by them performed under said

contract, having paid McMurray $2,000.00, and sub-

sequently paid to McMurray and one Warren, and
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additional sum of $800.00 for the conveyance of a

portion of the land required; that in the month of

August, 1907, which was previous to the commence-

ment of this action, the Cascade Public Service Cor-

poration, notified McMurray that it was then ready

and willing to pay all the money due under said con-

tract and demanded from him of tlie title of said

property, and it then charges that in violation of the

terms of said contract, McMurray has attempted to

avoid it by conveying rights to other parties an in-

stigating litigation. In order to have a correct un-

derstanding of the case, it will be assumed that a

valuable natural water-power exists which may be

utilized in connection with suitable machinery for

generating electric power; to which McMurray by

proceedings conforming to the statutes of the State

of Washington, acquired some claim of proprietor-

ship by appropriating the water for uses authorized

by law. So much being assumed, the following facts

appear by the uncontroverted allegations of the plead-

ings: That McMurray was a settler on unsurveyed

public land situated adjacent to the water-power,

and was recognized as having a subsisting claim to

valuable water-rights, and having such recognized

claim, he gave to the plaintiff, an option to purchase

them for a price and on term specified, that option

being the paper first above mentioned and which for

convenience will be hereafter designated as "Con-

tract No. 1"; that the plaintiff assigned said con-

tract to the defendant by an instrument in writing

above referred to, and which will hereafter be desig-
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nated as "Contract No. 2"; that within the life of

said contract No. 1, the third instrument in writing

above mentioned was executed by McMurray and the

defendant, which will be hereafter designed as
'

' Con-

tract No. 3."

Contract No. 2 is clearly expressed and definite in

its terms, it binds the defendant absolutely to pay

to the plaintiff $10,000, whenever either of three

specified transactions shall have been consiunmated,

viz.: (a) A sale of the option; (b) An assignment

of the option; (c) A purchase of the property, or any

beneficial use of the option by the defendant.

Contract No. 3 is not an extension nor a renewal

of the option but is, in terms, an executory contract

for the sale by McMurray and purchase by the de-

fendant of the water-rights covered by contract No.

1, and other property and additional rights with

terms of payment different from the terms specified

in contract No. 1. Part of the purchase price was

paid in money and receipted for at the time of the

transaction, and the contract differs from most exec-

utory contracts in this, that it contains no provision

for the forfeiture of the money paid in case of a

default on the purchaser's part, nor reservation of

any right in the vendor to cancel the contract. By
its terms the obligation of the purchaser to pay the

full amount of the stipulated price within a speci-

fied period is absolute, unless, it should fail to ac-

quire sufficient capital and necessary accessories

within the specified time, and in that contingency,

the obligation to pay does not become extinguished,
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but there is to be an extension of the time of mak~

ing the final payment until the neeessaiy capital and

accessories can be acquired. Necessaril}^ contract

No. 1 became merged into contract No. 3, and the an-

swer asserts that by virtue of that transaction, the

defendant acquired rights which may be legally en-

forced, not only against McMurray, but against his

subsequent vendees as well. Nothing more was nec-

essary to make, absolute, the obligation of the de-

fendant for the payment of $10,000.00, pursuant to

contract No. 2.

In the argument for a new trial, it is insisted that

contract No. 3 is not beneficial to the defendant, and,

therefore, the consideration for contract No. 2 fails.

There is a necessary presumption, however, that the

officers of the defendant corporation believed that

they were making a contract advantageous to their

company and in view of the prospective industrial

development of this State, and the present uses to

which electric power can be applied, the Court can-

not declare as a matter of law, nor assume as a fact,

that it was useless to purchase McMurray 's claims,

nor that the price was exorbitant. It is asserted

that water-rights are appurtenant to ownership of

land and cannot be severed, but this is not supported

by the citation of any statute, nor decision of any

Court, nor by a sound reason. On the contrary, the

right to appropriate flowing water is not limited by

the laws of this State to land owners, and Section

5136, Pierce's Code (Ed. 1905), expressly provides

that: "The right to the use of water acquired by ap-
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propriation may be transferred like other property,

by deed."

Another contention on the part of the defendant

is that McMurray having only squatters right on

unsurveyed public land of the United States, could

not make a valid contract to convey the title. Never-

theless, it was worth something for a party con-

templating the construction of a power plant, and

having to acquire right-of-way for canals and trans-

mission lines, to acquire peaceable possession of the

ground to which McMurray had a possessory right,

because by gaining actual possession and carrying

out the plan of improvement, a right to acquire title

or at least a license from the United States Gov-

ernment for the continued occupation, could be, law-

fully acquired under the provisions of the Act of

Congress of Jan. 21, 1895, as amended in 1896 and

1898, see U. S. Compiled Statutes 1901, pp. 1572-3.

The newly discovered evidence set forth in the af-

fidavit in support of the petition for a new trial is

not relevant to any issue raised by the pleadings and

even if the case should be re-opened for the purpose

of amending the answer so as to introduce a new
issue, the evidence is not sufficient to support a plea

of estoppel, nor any modification of contract No. 2,

nor any valid defense. I say this for the reason

that the affidavits do not show that there was a new

contract based upon a consideration, and there was

no conduct on the part of the plaintiff which in any

way tended to entrap the defendant, nor which was
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so prejudicial to its interests as to create an estoppel

against enforcement of contract No. 2.

Petition for new trial denied.

C. H. HANFORD,
Judge.

[Endorsed] : Filed U. S. Circuit Court, Western

District of Washington. Dec. 30, 1908. A. Reeves

Ayres, Clerk. Saml. D. Bridges, Deputy.

In the Circuit Court of the United States, Western

District of Washington, Western Division.

EDWIN P. PENNEBAKER,
Plaintiff,

vs.

THE THOMPSON COMPANY (a Corporation),

Defendant.

Order Overruling Petition for a New Trial.

The petition for new trial of the defendant in the

above-entitled action coming on to be heard and the

plaintiff appearing by his attorneys, G. P. Fish-

burne and Maury & Templeman, and the defendant

appearing by its attorneys George M. Sinclair, and

Ellis, Fletcher & Evans, and the court having duly

considered said petition and finding that the same

should be denied,

Wherefore, it is adjudged, ordered and decreed

that the petition of the defendant for a new trial be

and is hereby denied and overruled and that a new

trial in said cause be, and is hereby refused and de-

nied.
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Done in open court this 30th day of December,

1908.

C. H. HANFORD,
Jud^e.

Exception by Deft, allowed.

C. H. HANFORD,
Judge.

[Endorsed] : Filed U. S. Circuit Court, Western

District of Washington. Dec. 30, 1908. A. Reeves

Ayres, Clerk. Sam'l D. Bridges, Deputy.

''G. O. B. 363."

In the United States Circuit Court for the Western

District of Washington, Western Division.

No. 1355.

EDWIN P. PENNEBAKER,
Plaintiff,

vs.

THE THOMPSON COMPANY (a Corporation),

Defendant.

Statement of Facts [and Bill of Exceptions].

Received a copy of the foregoing statement of facts

and Bill of Exceptions, 21st October, 1908.

MAURY & TEMPLEMAN and

G. P. FISHBURNE,
Attorneys for Plaintiff.
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[Statement of Facts and Bill of Exceptions.]

In the United States Court for the Western Dis-

trict of Washington, Western Division.

No. 1355.

EDWIN P. PENNEBAKEE,

vs.

THE THOMPSON COMPANY (a Corporation).

Be it rememl3ered, that the above-entitled cause

came on duly and regularly to be heard on Thursday,

the 10th day of September, 1908, at ten o'clock A.

M., before the Hon. C. H. Hanford, Judge of said

Court, and a jury

;

The plaintiff herein being represented by his attor-

neys and counsel, H. L. Maury, Esq., and Geo. P.

Fishburne, Esq.;

The defendant herein being represented by its at-

torneys and counsel, Messrs. Ellis, Fletcher & Evans

and George M. Sinclair, Esq.;

An opening statement was made to the jury in

behalf of the plaintiff by Mr. Maury and a statement

on behalf of the defendant by Mr. Sinclair.

Whereupon, to further maintain the issues herein,

the plaintiff introduced the following testimony:
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[Testimony of Edwin P. Pennebaker, the Plaintiff.]

EDWIN P. PENNEBAKEE, the plaintiff, called

and sworn as a witness in his own behalf, testified

as follows

:

Direct Examination.

(By Mr. MAUBY.)
Q. State to the Court and jury your name*?

A. Edwin P. Pennebaker.

Q. You are the plaintiff in this suit?

A. Yes, sir.

Q. Of what state are you a citizen?

A. Montana.

Q. How long have 3^ou been such?

A. Since the 26th day of August, 1906.

Q. And where has your residence been since that

date? A. Butte, Montana.

Q. Are you engaged in any occupation there?

A. Yes, sir.

Q. And have been? A. Yes, sir.

Q. You are the plaintiff in this action now on

trial ? A. Yes, sir.

Q. And the owner of a contract known as Plain-

tiff's Exhibit "B" to the complaint?

A. Yes, sir.

Q. What payments if any have ever been made to

you under that contract? A. None.

Q. What demand have you ever made for pay-

ment, if any?

A. For all of it, for the entire amount.

Q. And of whom did you make this demand?
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(Testimony of Edwin P. Pennebaker.)

A. I made two ; I made one of Mr. A. G. Corbett

and one of Mr. Jas. R. Thompson.

Q. What connection did they have with the cor-

poration ?

A. Mr. Corbett was at that time manager of the

corporation and Mr. James R. Thompson was at that

time president of the corporation.

Q. Are you acquainted with the lands and water

rights described in the Plaintiff's Exhibit "B," to

the complaint ? A. Yes, sir.

Q. How long have you been acquainted with those

lands and water rights? A. March, 1903.

Q. Do you recall the date of June 12, 1905 ?

A. I do.

Q. Is there something which enables you to recol-

lect? A. Yes, sir.

Q. What transpired on the 12th day of June,

1905, before the hour of twelve o'clock, midnight,

between the twelfth and thirteenth?

A. Mr. McMurray, the man from whom I had

the option, was summoned to Seattle, to the office of

the Thompson Companv, and there with Mr. Cor-

bett and Mr. Sinclair and myself being present part

of the time, the contract for this property through

my option was made to Mr. McMurray, between the

Thompson Company and himself.

Q. When you speak of the contract between Mr.

McMurray and the Thompson Company, is that the

same as is attached to the complaint. Exhibit ^'D"?

A. It is.
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(Testimony of Edwin P. Pennebaker.)

Q. And what hour, approximately, on the date

of the 12th of June, 1905, was that contract. Exhibit

"D," delivered?

A. About nine o'clock at night.

Q. And to whom was it delivered?

A. Mr. Corbett.

Q. The same Mr. Corbett you have spoken of be-

fore?

A, Manager of the Thompson Company.

Q. He was such at that time ?

A. Yes, sir.

Q. Had the option which you had previously held

and which you had assigned to the Thompson Com-

pany on April 24th, 1905, expired by limitation of

time? A. It had not.

Q. When did it expire?

A. Midnight of June 12th.

Q. What notice did Mr. John L. McMurra}^ the

grantor of that option, have of the assignment from

you to the Thompson Company, of date April 24,

1905? A. A verbal one from myself.

Q. And about when did you give him this notice ?

A. About a week or ten days after that date, I

should say.

Q. After which date? A. April 24, 1905.

Q. Who went into the possession of the lands

and tenements described in the option from McMur-
ray to you about June 12, 1905 ?

A. The Thompson Company.

Q. Now, describe what you mean and what the

acts done were which constituted that possession ?
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(Testimony of Edwin P. Pennebaker.)

A. Tliev arranged for the employment of some

men to be sent out there to do certain work.

Q. Do you know the names of those men ?

A. I remember the name of one of them.

Q. What was his name?

A. Mr. Van Hj^er.

Q. And when you say "they," you mean the

Thompson Company? A. Yes, sir.

Q. And what did those men do ?

A. They went out and done preliminary work,

such as was essential to the perpetuation of the wa-

ter right, preparation for the preliminary work, I

should say, for the erection of the power plant and

all along in that direction.

Q. How long did they retain possession of those

lands and water rights and hereditaments?

A. As far as I know they have still that same

possession.

Q. Of your own knowledge?

A. The 31st day of July, to my certain knowl-

edge.

Q. Of what year? A. 1906.

Q. How long a time did the Thompson Company

retain that possession?

A. That was, to my own certain knowledge, that

is the last date I remember.

Q. How long a time was it between June 12th and

the date which you name ?

A. Practically thirteen months, lacking twelve

days.
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(Testimony of Edwin P. Pennebaker.)

Q. Did you render any assistance to the Thomp-

son Company in procuring that contract of date

June 12, 1905?

A. I was present and helped it along, I did ren-

der some assistance.

Q. Do you kown of any payment made by any one

on that date, the 12th day of June, 1905, for these

lands described in the option. Exhibit "A," the con-

tract, Exhibit ''B," and the contract, Exhibit "D"?
A. I saw a check for $1,000 pass from the Thomp-

son Company to Mr. McMurray on that date, ap-

proximately that date, I think it was that date.

Q. That was the $1,000 described in that con-

tract ? A. Yes, for that purpose.

Q. And that was executed that day—do you know

of any other payments being made ?

A. I did not see the pajrments pass.

Q. Has Mr. James R. Thompson made any state-

ments to you as to what the defendant did subsequent

to the 12th day of June, 1905, relative to tendering

$73,000 to Mr. McMurray? A. No, sir.

Q. Can you tell of any benefit which the Thomp-

son Company, the defendant, has received by virtue

of this option which you assigned to it?

A. Yes—I don't understand your question.

Q. Can you tell the jury of any benefit, any sub-

sequent contract, if I may so suggest, which the

Thompson Company received from Mr. McMurray

by reason of the Thompson Company having your as-

signment ?
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(Testimony of Edwin P. Pennebaker.)

A. They received from Mr. McMurray a contract

of purchase for a certain sum of money, which was

at that time, $75,000.
-

Cross-examination.

(By Mr. SINCLAIR.)

Q. How long were 3^ou in the emplojniient of the

Thompson Company?

A. About seven months.

Q. Between what dates'?

A. The 26th day of December, 1905, until the last

of July, 1906.

Q. You were considered by the company with

reference to these works as an engineer, an electri-

cal engineer, that was your employment, wasn't it?

A. At that time ?

Q. Yes.

A. I went to work for them the 26th day of De-

cember, I went out of the state to examine a water

power for them.

Q. Your employment by the Company was as an

electrical engineer? A. No, sir.

Q. What was it?

A. I was helping them along with this Nisqually

Power Right, I have never claimed to be an electri-

cal engineer.

Q. When did you demand payment from Thomp-

son of this $10,000 ? A. In July.

Q. July of what year? A. 1906.

Q. And when from Mr. Corbett?

A. June, 1905.
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(Testimony of Edwin P. Pennebaker.)

Q. Now, what date in June, 1905 ?

A. That I can't give you definitely, but it was

after this contract passed, after my option had been

taken advantage of by the Thompson Company.

Q. After your option had been taken advantage

of by the Company? A. Yes.

Q. After getting this option from you, you made

an agreement with Mr. McMurray and altered the

terms of the option with him, as I understand it, is

that so, leaving the terms of your contract intact,

that is the contract with you on the option remained

as it was ? A. Yes, sir.

Q. The only alterations made in the contract by

the new contract were the terms of the McMurray

option to you % A. The terms of it %

Q. Yes. A. Yes.

Q. Now, what part did you take in making this

new deal with Mr. McMurray?

Mr. MAURY.—We object to that as immaterial.

Mr. SINCLAIR.—This witness has testified he

took part in the making of this contract.

The WITNESS.—I said I took part in it.

Q. What part did you take ?

Mr. FISHBURNE.—Whether he took any part

in the second contract that was made with Mr. Mc-

Murray or not, is absolutely immaterial.

After argument of the counsel the objection was

by the court sustained ; to which ruling of the court

counsel for defendant excepts. Exception allowed.

(Witness excused.)
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[Testimony of John L. McMurray, for Plaintiff.]

JOHN L. McMURRAY, a witness called and

sworn in behalf of tlie plaintiff, being first duly

sworn, testified as follows.

Direct Examination.

(By Mr. MAURY.)
Q. You are the same John L. McMurray that is

mentioned in this contract? A. Yes, sir.

Q. On the 12th day of June, 1905, what, with re-

lation to the lands and water rights and tenements

described in the Plaintiff's Exhibits "A," "B,"

"C," "D," were you employed to do by the Thomp-

son Company?

A. What was I employed to do?

Q. What were you employed to do on that day ?

A. I was employed to look after their interests.

Q. With reference to these lands and water

rights ? A. Yes.

Q. How long did that employment continue ?

A. That emplo}Tiient was to be for $100 per

month until the contract should be completed. It

continued from the 12th day of June until about the

18th of the following April.

Q. And did the Thompson Company pay you

$100 per month, or about that, for your services dur-

ing that time?

A. They paid me $100 until the first day of April.

Q. On the 12th day of June, 1905, could any one

have secured of you an option or any argeement re-

lating to the lands described except a person who was

in control of the Pennebaker option?
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(Testimony of John L. McMurray.)

Mr. FLETCHER.—We object to that as imma-

terial, irrelevant and incompetent.

Objection was by the Court sustained.

Q. At what time in the day was the agreement

of date the 12th day of June, 1905, between yourself

and the Thompson Company delivered?

Mr. FLETCHER.—To which we object as imma-

terial, irrelevant and incompetent.

Objection was by the Court overruled.

A. About nine o'clock in the evening of June

12th, nine or ten o 'clock.

Q. And what was paid you at that time ?

A. $1,000.

(Witness excused.)

[Statements Relative to Defendant's Answer, etc.]

Mr. MAURY.—If the statements in the defend-

ant's answer are deemed in evidence, we will rest, if

not, we will offer the defendant's answer.

The COURT.—Yes, it is part of the records in the

case.

Mr. MAURY.—Have you the contract here be-

tween the Thompson Company and the Cascade Pub-

lic Service Corporation?

Mr. FLETCHER.—No, but that is a copy.

Mr. MAURY.—Is this the true copy?

Mr. FLETCHER.—Yes, sir.

Mr. MAURY.— We offer that in evidence.

(Such contract was admitted in evidence, marked

Plaintiff's Exhibit "A" of this date, and read to the

jury by Mr. Maury.)
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(Testimony of John L. McMurray.)

Mr. MAURY.—Is it admitted that there was an as-

signment of this original option from Mr. McMur-

ray to Mr. Pennebaker to the Cascade Public Service

Corporation ?

Mr. SINCLAIR.—That is the only assignment;

you have the copy there.

PLAINTIFF RESTS.

[Motion for a Nonsuit.]

Mr. SINCLAIR.—I understand that the plaintiff

makes the allegations of our affirmative defense a

part of his case. That being the case, we move for

a nonsuit on the ground that the case as it now stands

for the plaintiff fails to constitute any ground for

relief. The agreement as it now stands, upon which

the plaintiff' bases his case, if I understand the mat-

ter right, is the original option between Mr. Mc-

Murray and himself, with the assignment to us, and

in pursuance of that, the agreement made between

Mr. McMurray and the Company. Now, our con-

tention is, of course, that while we have no intention

to avoid any obligation under the contracts as they

exist, still the testimony before the Court fails to

show that we have exercised any of the rights under

this option, upon the exercise of which we are called

upon to make this payment.

Mr. FISHBURNE.—We move at this time that

the Court take the case from the jury, or rather, di-

rect the jury to bring in a verdict for the plaintiff

on the ground: First, that the defendant has made

the assignment which was contemplated under the
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option ; Second, they used the option for their bene-

fit, and Third, that the defendant has purchased tlie

land in the eyes of the law.

After argument by counsel, the Court discharged

the jury from further consideration of the case and

took a recess until September 11, 1908, at ten o'clock.

[Proceedings had on September 11^ 1908.]

September 11, 1908—Morning Session.

The COURT.—In the case on trial of Pennebaker

vs. The Thompson Company, it is the opinion of the

Court that the contract made between Mr. McMurray
and the defendant on the 12th of June, 1905, is an

executory contract to purchase property that was in-

cluded in the option assigned by the plaintiff to the

defendant. It is different from an option and it is

not a conveyance of the title, but what it purports to

be, that is an agreement on the part of McMurray to

sell and on the part of the defendant to pay the

agreed purchase price. It is mutually obligatory

and it constitutes a purchase by the defendant of that

property. The option is merged into this new con-

tract and it is appropriated and used by the defend-

ant. That constitutes the contingent event upon

which the plaintiff's right to the $10,000 compensa-

tion for the assignment of the option depended. The

jury having been discharged, I will direct that find-

ings may be prepared in accordance with this de-

cision and the judgment entered in favor of the plain-

tiff for $10,000.

Mr. MAURY.—I will ask your Honor as to the

date when interest commences.



122 The Thompson Company

The COURT.—On the date of the comniencement

of the suit, the coiiunencement of the action.

Mr. SINCLAIR.—If .your Honor will allow us an

exception.

The COURT.—The exception will be allowed.

Mr. SINCLAIR.—We now give notice to the

Court that we will move for a new trial.

The COURT.—To make the record straight, let an

order be entered as follows: On the defendant's mo-

tion for an instructed verdict, the Court takes the

case under advisement and directs findings to be pre-

pared in accordance with the plaintiff's contention

and to that order an exception is allowed.

Mr. SINCLAIR.—I understand also that the an-

swer, including the affirmative matter set up in the

answer, has been introduced as part of the case of

the plaintiff.

The COURT.—The answer is introduced; Mr.

Maury said he would introduce it if that was neces-

sary and I informed him that the pleadings were part

of the case. There was some paper that was offered

in evidence.

Mr. SINCLAIR.—That was the assignment of the

conract from the Thompson Company to the Cascade

Public Service Corporation, but my recollection is

that the answer was introduced by the plaintiff before

closing the case, and thereupon the Court took the

case from the jury.

Mr. MAURY.—I said if it were not deemed by the

Court in evidence, that I would off'er the answer.

Mr. SINCLAIR.—Then am I to understand that

the answer is not in evidence ?

)i
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The COURT.—I don't see what difference it

makes. The answer is in the case. It was not form-
ally offered in the case by the plaintiff according to

my memory, and counsel said he would offer it if

that was necessary to get it in the case, and I told

him that was in the case; we alwa^-s submit the

pleadings to the jury and the answer is in the case for

every purpose the same as the complaint.

Mr. SI:N'CLAIR.—Are we to understand that the

facts of the answer are admitted by the motion ?

The COURT.—I don't know what they intended to

admit. I will make my findings based on that an-

swer. The contract you plead there is what the

Court considers an exercise of the option. You set

it out and I base my findings on your affirmative an-

swer.

[Judge's Certificate to Bill of Exceptions, etc.]

United States of America,

AYesteru District of Washington,

AYestern Division,—ss.

I, C. H. Hanford, the undersigned, sitting as Judge

of the Circuit Court of the United States for the

Ninth Judicial Circuit, Western District of Wash-
ington, before whom the above-entitled cause was

tried, do hereby certify that the matters and proceed-

ings set forth in the foregoing bill and statement of

facts are all of the matters and proceedings which

occurred upon the trial of said cause, and the same

are hereb}^ made a part of the record therein.

I further certify that said bill and statement of

facts contains all of the material facts and evidence
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introduced upon the trial of said cause by and on be-

half of the respective parties thereto, together with

a statement of all motions, objections, and rulings

thereon and exceptions taken thereto by the respec-

tive parties, occurring in the trial of said cause, and

the same are hereby made a part of the record in said

cause; and that the exhibits introduced by the re-

spective parties upon the said trial will be attached

hereto and filed herewith ; and the Clerk of this Court

is hereby directed so to do, and said exhibits are here-

by made a part of the record in said case.,

Counsel for the respective parties hereto being

present and concurring herein.

In witness whereof I have hereunto set my hand

this *15th day of February, A. D. 1909, at Tacoma in

said district.

C. H. HAN1F0RD,
Judge.

[Endorsed] : Filed U. S. Circuit Court, Western

District of Washingion. Oct. 21, 1908. A. Reeves

Ayres, Clerk. Sam'l D. Bridges, Deputy.

* Date corrected by order of Judge Hanford, after

transcript had been bound.

BRIDGES—2/26, '09.
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lu the Circuit Court of the United States, for the

Western District of Washington, Western Divi-

sion,

EDWIN P. PENNEBAKEE,
Plaintiff,

vs.

THE THOMPSON COMPANY (a Corporation),

Defendant.

Amendment to Statement of Facts.

Comes now the plaintiff by Ms attorneys, G. P.

Fishburne and H. Lowndes Maury, and proposes as

an amendment to the plaintiff's Statement of Fact

and Bill of Exceptions that on page 15 of said Bill

of Exceptions, after the words "to do" in line 22 of

said page, the Court add "and said exhibits are here-

by made a part of the record in said case."

G. P. FISHBURNE, and

MAURY & TEMPLEMAN,
Attorneys for Plaintiff.

Received copy of the foregoing proposed amend-

ment this 30th day of October, 1908.

GEO. M. SINCLAIR, and

ELLIS & FLETCHER,
Attorneys for Defendant.

[Endorsed] : Filed U. S. Circuit Court, Western

District of Washington Oct. 30, 1908. A. Reeves

Ayres, Clerk. Sam'l D. Bridges, Deputy.
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In the Circuit Court of the United States, in and for

the Ninth Circuit, Western District of Washing-

ton, Western Division.

No. 1355.

EDWIN P. PENNEBAKER,
Plaintiff,

vs.

THE THOMPSON COMPANY (a Corporation),

Defendant.

Assignment of Errors.

Comes now the defendant and files the following

assignments of error upon which it will rely:

I.

That the above-entitled Circuit Court erred in re-

fusing to permit the witness E. P. Pennebaker, to

answer the following question asked by counsel for

the defendant:

"Now, what part did you take in making this new

deal with McMurray"?

And the following question immediately following

:

"What part did you take"?

Which questions being objected to, the objection

was by the Court sustained. Whereupon the defend-

ant excepted and the said exception was allowed as

all of the same appear in lines 12 to 25 inclusive, on

page 8 of the statement of facts herein.

II.

That the above-entitled Circuit Court erred in over-

ruling and denying defendant's motion for nonsuit,
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on the ground that the case made out by the plaintiff,

fails to constitute any ground for the relief asked in

the complaint.

III.

That the Court erred in holding and decided as

follows, to wit:

"It is the opinion of the Court that the contract

made between Mr. McMurray and the defendant on

the 12th day of June, is an executory contract to pur-

chase property that was included in the option as-

signed b}^ the plaintiff to the defendant. It is dif-

ferent from an option and it is not a conveyance of

the title, but what it purports to be, an agreement

on the part of McMurray to sell and on the part of

the defendant to pay the agreed purchase price. It

is mutually obligatory and it constitutes a purchase

by the defendant of that property. The option is

merged into this new contract and it is appropriated

and used by the defendant. That constitutes the con-

tingent event upon which the plaintiff's right to the

$10,000.00 compensation for the assignment of the

option depended. The jury having been discharged,

I will direct that the findings may be prepared in ac-

cordance with this decision and the judgment entered

in favor of the plaintiff for $10,000.00."

To all of which the defendant excepted and the

same was allowed.

IV.

That the Court erred in finding and so deciding

and rendering judgment that the plaintiff was en-

titled to a judgment in the sum of $10,000.00, interest

and costs against the defendant as in the complaint
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prayed, for the reason that the same is contrary to

law and the facts as stated in the pleadings and the

testimony introduced in this cause.

Wherefore, the said defendant and plaintiff in er-

ror prays that the judgment of said court be reversed

and such instructions be given that full force and

effect may inure to defendant by reason of the mat-

ters and things herein set out.

GEO. M. SINCLAIR, and

ELLIS, FLETCHER & EVANS,
Attorneys for Defendants.

[Endorsed] : Filed U. S. Circuit Court, Western

District of Washington. Jan. 20, 1909. A. Reeves

Ayres, Clerk. Sam'l D. Bridges, Deputy.

In the Circuit Court of the United States in and for

the Ninth Circuit, Western District of Washing-

ton, Western Division.

No. 1355.

EDWIN P. PENNEBAKER,
Plaintiff,

vs.

THE THOMPSON COMPANY (a Corporation),

Defendant.

Petition for Writ of Error for Supersedeas by De-

fendant.

The Thompson Company, the defendant in the

above-entitled cause, feeling itself aggrieved by the

decision and judgment of the above-entitled court,

entered herein on the 19 day of September, 1908,
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comes now by Geo. M. Sinclair and Ellis, Fletcher &
Evans, its attorneys, and petitions said Court for an

order allowing said defendants to prosecute a writ of

Error to the Honorable, the United States Circuit

Court of Appeals for the Ninth Circuit, under and

according to the laws of the United States in that be-

half made and provided; and also that an order be

made fixing the amount of security which the defend-

ant shall give and furnish upon said writ of error,

and that upon the giving of such security, all further

proceedings in this Court be suspended and stayed

until the determination of said writ of error by the

United States Circuit Court of Appeals, for the Ninth

Circuit. And your petition will ever pray.

GEO. M. SINCLAIR,
ELLIS, FLETCHER & EVANS,

Attorneys for Deft.

[Endorsed] : Filed U. S. Circuit Court, Western

District of Washington. Jan. 20, 1909. A. Reeves

Ayres, Clerk. Sam'l D. Bridges, Deputy.
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At a stated term, to wit, the July term, A. D. 1908, of

the Circuit Court of the United States, in and

for the Ninth Circuit, Western District of AYash-

ington. Western Division, held at the courtroom

of the City of Tacoma, on the 20th day of Jan-

uary, in the year of our Lord, One Thousand

Nine Hundred Nine. Present: The Honorable

C. H. HANFORD, Circuit Judge.

In the Circuit Court of the United States, in and for

the Ninth Circuit, Western District of Washing-

ton, Western Division.

No. 1355.

EDWIN P. PENNEBAKER,
Plaintiff,

vs.

THE THOMPSON COMPANY (a Corporation),

Defendant.

Order Allowing Writ of Error, etc.

Upon motion of Geo. M. Sinclair, Esq., attorney

for defendant, and upon filing a petition for a writ of

error and an assignment of errors, it is ordered that

a writ of error be, and is hereby allowed to have re-

viewed in the United States Circuit Court of Appeals

for the Ninth Circuit, the judgment heretofore en-

tered herein, and that the amount of bond on said

writ of error and for supersedeas be and hereby is

fixed at Thirteen Thousand Dollars.

C. H. HANFORD,
District Judge, Presiding in said Circuit Court.
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[Endorsed] : Filed U. S. Circuit Court, Western

District of Washington. Jan. 20, 1909. A. Eeeves

Ayres, Clerk. Sam'l D. Bridges, Deputy.

''G. O. B."

In the Circuit Court of the United States, in and for

the Ninth Circuit, Western District of Washing-

ton, Western Division.

No. 1355.

EDWIN P. PENNEBAKER,
Plaintife,

vs.

THE THOMPSON COMPANY (a Corporation),

Defendant.

Bond on Writ of Error.

Know All Men by These Presents : That we, The

Thompson Company, a corporation, the above-named

defendant, as principal, and National Surety Com-
pany Company, as surety, are held and firmly bound

unto Edwin P. Pennebaker, plaintiff above named,

in the sum of thirteen thousand dollars ($13,000.00),

to be paid to said Edwin P. Pennebaker, his executors

or administrators, to which payment well and truly

to be made, we bind ourselves and each of us jointly

and severallv, and our and each of our successors,

representatives and assigns, firmly by these presents.

Sealed with our seals and dated this 21st day of

January, A. D. 1909.

Whereas, the above-named defendant The Thomp-

son Company, a corporation, has sued out a writ of

error in the United States Circuit Court of Appeals
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for the Ninth Circuit, to reverse the judgment in the

above-entitled cause b^^ the Circuit Court of the

United States for the District of Washington, West-

ern Division.

Now, therefore, the condition of this obligation is

such that if the above-named. The Thompson Com-

pany, shall prosecute said writ to effect and answer

all costs and damages, if it shall fail to make good

its plea, then this obligation shall be void, otherwise

to remain in full force and virtue.

THE THOMPSON COMPANY.
By JAS. E. THOMPSON,

[Seal of Thompson Co.] Pres.

Attest : E. E. WOODMAN,
Secy.

NATIONAL SURETY COMPANY.
By P. C. KAUFFMAN,

Resident Vice-President.

[Seal of Surety Co.] By W. H. OPIE,

Resident Assistant Secy.

This bond approved as to form, amount and suffi-

ciency of sureties.

FRANK S. DIETRICH,
Judge of said Court Presiding in said District.

[Endorsed] : Filed U. S. Circuit Court, Western

District of Washington. Jan. 22, 1909. A. Reeves

Ayres, Clerk. Sam'l D. Bridges, Deputy.

''G. O. B."
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[Clerk's Certificate to Transcript of Record.]

United States of America,

Ninth Judicial Circuit,

Western District of Washington.

In pursuance of the command of the Writ of Er-

ror, within, I, A. Reeves Ayres, Clerk of the Circuit

Court of the United States for the Western Dis-

trict of Washington, herewith transmit a true copy

of the record and all proceedings in the case of The

Thompson Company, a corporation, defendant and

plaintiff in error, versus Edwin P. Pennebaker,

plaintiff and defendant in error, lately pending in

the Circuit Court of the United States for the West-

ern District of Washington, Western Division, mider

my hand and seal of said Court.

And I do hereby certify that the cost of prepar-

ing and certifying said transcript amounted to the

sum of $140.80, which amount was paid to me in

full by the attorneys for plaintiff in error.

Attest my official signature and the seal of said

court at the city of Tacoma, in said District this 24th

day of February, A. D. 1909.

[Seal] A. REEVES AYRES,
Clerk.

By Saml. D. Bridges,

Deputy.
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[Writ of Error—Original.]

The United States Circuit Court of Appeals, for the

Ninth Judicial Circuit.

No. .

THE THOMPSON COMPANY (a Corporation),

Plainti:ff in Error,

vs.

EDWIN P. PENNEBAKER,
Defendant in Error.

United States of America,

Ninth Judicial Circuit,

Western District of Washington,—ss.

The President of the United States of America, to

the Judge of the Circuit Court of the United

States for the Western District of Washington,

Greeting

:

Because in the record and proceedings, as also in

the rendition of the judgment, of a plea which is in

the said Circuit Court before you, or some of you,

between Edwin P. Pennebaker, plaintiff and The

Thompson Company, a corporation, defendant, a

manifest error hath happened to the great damage of

the said The Thompson Company, defendant, as by

its complaint appears, we being willing that error

if any hath been, should be duly corrected, and fuii

and speedy justice done to the parties aforesaid in

this behalf, do command you, if said judgment be

therein given, that then under your seal, distinctly
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and openly, you send the record and proceedings

aforesaid with all things concerning the same, to the

United States Circuit Court of Appeals, for the

Ninth Circuit, together with this writ, so that you

have the same at San Francisco in said Circuit with-

in thirty (30) days from the date hereof, in the

said Circuit Court of Appeals, to be then and there

held, that the record and proceedings aforesaid be-

ing inspected, the said Circuit Court of Appeals may
cause further to be done therein to correct that er-

ror, what of right and according to the law and

customs of the United States should be done.

Witness the Honorable MELVILLE W. FUL-
LER, Chief Justice of the United States of America,

this 28th day of January, A. D. 1909, and the year

of our Independence one hundred thirty-third.

[Seal] Attest: A. REEVES AYRES,
Clerk.

By Saml. D. Bridges,

Deputy Clerk.

[Endorsed] : No. 1355. In the Circuit Court of

the United States, for the Western District of Wash-

ington. The Thompson Company, a Corporation,

Plaintiff in Error, vs. Edwin P. Pennebaker, De-

fendant in Error. Writ of Error. Filed U. S. Cir-

cuit Court, Western District of Washington. Jan.

28, 1909. A. Reeves Ayres, Clerk. Saml. D.

Bridges, Deputy.
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[Citation on Writ of Error—Original.]

The United States Circuit Court of Appeals, for the

Ninth Judicial Circuit.

No. .

THE THOMPSON COMPANY (a Corporation),

Plaintiff in Error,

vs.

EDWIN P. PENNEBAKER,
Defendant in Error.

United States of America,

Ninth Judicial Circuit,—ss.

To Edwin P. Pennebaker, Defendant in Error,

Greeting

:

You are hereby cited and admonished to be and

appear at a session of the United States Circuit

Court of Appeals for the Ninth Circuit, to be holden

at the city of San Francisco, in said Circuit, on the

28th day of February, A. D. 1909, pursuant to a

writ of error filed in the clerk's office of the Circuit

Court for the Western District of Washington, West-

ern Division, wherein The Thompson Company, a

corporation is plaintiff ,in error, and Edwin P. Pen-

nebaker, defendant in error, to show cause if any

there be, why the judgment rendered against the said

plaintiff in error, as in the said writ of error men-

tioned, should not be corrected, and why speedy jus-

tice should not be done to the parties in that be-

half.
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Witness the Honorable MELVILLE W. FUL-
LER, Chief Justice of the United States this 28th

day of January, A. D. 1909, and the year of our

Independence one hundred thirty-third.

FRANK S. DIETRICH,
U. S. District Judge Presiding in said Circuit

Court.

Service of the within Citation is hereby accepted

by receipt of copy thereof, this 30th day of Jan-

uary, A. D. 1909, at Tacoma.

G. P. FISHBURNE and

MAURY & TEMPLEMAN,
Attorneys for Defendant in Error.

[Endorsed] : No. 1355. In the Circuit Court of

the United States, for the Western District of Wash-

ington. The Thompson Co., Plaintiff in Error, vs.

Edwin P. Pennebaker, Defendant in Error. Cita-

tion. Filed Jan. 29, 1909. A. Reeves Ayres, Clerk.

Saml. D. Bridges, Deputy.

[Endorsed]: No. 1700. United States Circuit

Court of Appeals for the Ninth Circuit. The

Thompson Company (a Corporation), Plaintiff in

Error, vs. Edwin P. Pennebaker, Defendant in Er-

ror. Transcript of Record. Upon Writ of Error

to the United States Circuit Court for the Western

District of Washington, Western Division.

Filed March 15, 1909.

F. D. MONCKTON,
Clerk.
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IN THE UNITED STATES CIRCUIT COURT OF APPEALS
FOR THE NINTH CIRCUIT

THE THOMPSON COMPANY,
a Corporation,

Plaintiff in Error.
No.

vs.

EDWIN P. PENNEBAKER,
Defendant in Error.

WRIT OF ERROR TO THE UNITED STATES CIRCUIT COURT FOR
THE WESTERN DISTRICT OF WASHINGTON,

WESTERN DIVISION

Brief of Plaintiff in Error

STATEMENT.

On December 12th, 1904, one McMnrray was in

occupation of a x)ortion of Section thirty-two (32),

Township sixteen (16) North, Range four (4) E.,

W. M., Pierce County, Washington, as a squatter,

said land being vacant, unsurveyed public land of the

United States not yet open to entry. Such rights as

he had were chiefly of value by reason of a water

power situated thereon, the same being the waters of

the Nisqually River, a non-navigable stream where

the tide did not ebb nor flow, and which were the

pul)lic waters of the State of Washington. On that



day te gave to the defendant in error, an option to

purchase said water rights and lands, located and

appropriated by hiin on said river, and an agreement

for the relinquishment to the United States Govern-

ment of lands necessary to the development of such

Avater right. (Record, page 8, "Exhibit A" to the

complaint.) And also a contract to deed said lands.

This option was kept alive by extensions duly

executed by McMurray, and on the 24th day of April,

1905, and while the same were still in force, the

defendant in error, Pennebaker, assigned said option

to this plaintiff in error. (Record, page 12 to 17,

'

' Exhibit B " to the complaint. ) This assignment and

its construction is the essence of this proceeding, and

the portion to which we desire to call the attention of

the court, is contained on pages 15 and 16 of the rec-

ord, as follows

:

"For and in consideration of tlie foregoing as-

signment, the said second party, its successors and
assigns hereby expressly agrees that in ease the said

second party, its successors or assigns, by itself, its

agents, attorneys, or servants, shall make or cause to

be made, any sale whatsoever under this contract, or

shall themselves or bv their agents, attorneys or serv-

ants, purchase said property imder and by virtue of

said contract, or otherwise, or in case said second
partv its successors or assigns by itself, its agents,

attorneys or servnnts, shall assign or cause the said

contract to be assigned, that the said second party



shall pay the said first party the sum of Ten Thousand
Dollars ($10,000.00) /lawful money of the United
States, it being the intention of the parties hereto,

that in case said partj^ of the second part shall in any
manner exercise any of the provisions of this option
or in any manner dispose of, or use the said option to

its benefit, directly or indirectly, that in such event
there shall immediately become due and owing from
the said second partv to the said first partv, the sum
of Ten Thousand Dollars ($10,000.00)."

In pursuance of this assignment, the plaintiff in

error, on June 12th, 1905, and McMurray extended

the option, still further increasing the price to be paid

and defining more particularly the terms of the pro-

posed sale. (Record, page 17, "Exhibit D" to the

complaint.) By this extension McMurray "agreed

to sell and convey" the same water rights, particu-

larly describing them and also the lands necessary

tbereto, parti^'ularly describing them also. The terms

of such extended option are that McMurray shall con-

vey tlie said propei'ties whenever they are paid for as

follows

:

"Ix OoxsiDERATiox Wheeeof, the said party of

the second part shall pay to the said party of the first

part, tlie sum of Seventv-five Thousand Dollars

($75,000.00) lawful money of the United States at

tlie time and in the manner following, to-wit

:

"The sum of One Thousand Dollars ($1000.00)

at the date hereof, the recei])t whereof is hereby, by
the partv of the first part, acknowledH:ed ; the further

sum of One Thousand Dollars ($1,000.00) four (4)



(>

months after the date hereof and the bahmce thereof,

to-wit, the sum of Seventy-three Thousand Dollars

($73,000.00), on or before one year from the date

hereof

;

"Provided, that at said time the said second
party shall have procured title by purchase, con-

denmation or otherwise to all lands and right of way
necessary to the construction and equijjment of said

lines, Humes, pipe and transmission lines, reservoirs

and power houses, required by the said party of the

second part, for the purpose of establishing and main-
taining the Water Power Electric Generating Plant
at or near the Water Riglits and property herein

described.

"Provided, also, that if at the expiration of one
year from tlie date hereof, the said ]:>arty of the sec-

ond part shall not have acquired title to all of the

lands necessary to the complete establishment, con-

struction and operation of s?id Water Power Electric

Generating Plant together with the rights of way
herein mentioned, and shall not have secured the

money necessary to construct the said plant and its

appurtenances and acquire said lands as hereinbefore
mentioned, then the time for the payment of the

said sum of Seventy-three Thousand Dollars ($73,-

000.00) as aforesaid, shall be enlarged and extended
until such time as said lands shall have been so

acquired, and such moneys obtained, and thereupon
upon the pa;^Tnents of all the sums hereinbefore men-
tioned at the times, and in the manner hereinbefore
provided said party of the second part shall be en-

titled to demand and receive from the said party of

the first part, and the said party of the first part
hereby binds himself, his heirs, executors and admin-
istrators, to gi'ant and convey to the said second party,

its successoi's and assigns, all the above described
lands, water rights, franchises, rights of way and



other property, according to the terms and conditions

liereof and to execute and deliver to said party of the

second part, its successors and assigns, all deeds and
other instruments of conveyance necessary to vest in

said party of the second part, good title to the same,
free and clear of all incumbrances."

Although this plaintiff in error is authorized by

its charter to operate and maintain an electric gen-

erating plant, still for the purpose of being able to

acquire Isnds by condemnation, it caused to be organ-

ized under the laws of the State of Washington, a

public service corporation called ''Cascade Public

Servi' e Corporation," for the purpose of prosecuting

that pprt of its business relating to the construction

and operation of such electric generating plant for

public purposes. That at the time of its organization,

ever since and now. The Thompson Company, this

plaintiff in error, is itself and through its agents and

euiployees, the sole owner of the entire capital stock

of said Cascade Public Service Corporation; conse-

quently the Cascade Public Service Corporation has

at all times been and is now, merely the instrument or

agent created by The Thompson Company to carry

out this branch of its business.

This proceeding is perfectly proper and lawful

under the laws of this state, as follows, Chapter 27,
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Session Laws of the State of AYasliington for 1905,

page 51, Section I

:

"That any corporation heretofore or hereafter

organized under the hnvs of this state or of any other

State or Territory of the United States, and doing

business in this state, shall have power and authority

to subscribe for, acquire by purchase or otherwise,

and to own, hold, sell, assign and transfer shares of

capital stock of any other corporation and by its duly

authorized officer or proxy, to vote such shares at any
and all stockholders' meetings of the corporation

whose shares are so held, and to have and exercise all

the rights, powers and privileges of any other stock-

holder, except that such corporation owner cannot be

a member of the Board of Trustees. All existing hold-

ings by any such corporation in the shares of the capi-

tal stock of anv other corporation, are herebv vali-

dated."

Ill pursuance of said purpose or policy, on the

day of March, 1907, The Thompson Company,

this plaintiff in error, turned over this option by

assignment to the Cascade Public Service Corpora-

tion. AVhile this extended option was also in force,

the said McMurray, repenting of his bargain, by var-

ious devices and tricks began a course of action calcu-

lated to render impossible the performance of said

option on his part, and to render the whole contract

void and of no effect. A II tJiis is set out in paragraphs

four and five of the answer herein and contained in

pages 29 to 34 inclusive of the record.



In the meantime the lands in question herein had

been opened for entry and settlement by the Govern-

ment, whereupon, the said McMurray, together with

his office partner, organized a corporation which they

called the "Aztec Power Company," and these lands

were immediately located by means of script, and

vested in said Aztec Power Company, said comj^any

thereafter pretending to own all of the lands and

water rights in question. The Aztec Power Company

has gone so far as to bring suit against the Cascade

Public Service Corporation in ejectment from por-

tions of these lands, the Cascade Public Service Corpo-

ration havingbeenpermitted to do an extensive amount

of work on the lands during the life of the option.

At the same time a new and rival concern called the

Nisoually Power Company, sought these lands in con-

rlemnation proceedings, making the Aztec Power

Company and McMurray parties thereto, and the

Cascade Public Service Corporation not being a party

thereto. When said cause came on for trial before a

jury, counsel for all parties thereto, including the

plaintiff, Nisqually Power Company, McMurray and

A ztec Power Company, stipulated in open court, that

they had agreed out of court on the terms of a sale of

all these properties to Nisqually Power Company,

and asked that the jury be discharged from further
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i'onsideration of the case, which was so ordered by the

court.

BJ all of which it appears that the original option

sued on herein, even as attempted to be amended by

this plaintiff in error, is now worthless for any pur-

pose. The defendant in error brings this action alleg-

ing that the plaintiff in error has assigned and used

said original option and therefore is now indebted to

him in the sum of Ten Thousand Dollars (^10,000.00),

the consideration named therein, which same he seeks

to recover herein from the plaintiff in error.

This cause came on regulnrly for hearing before

a jury, September lOfh, 1908, the Honorable C. H.

Hanford, judge, presided. The defendant in error,

having introdu^'ed his testimony and rested his case,

the plaintiff in error moved for non-suit. Whereupon

the court and counsel being agreed that the only mat-

ters before the court bein"; matters of hiw, the jury

was unnecessary. Whereupon, the jury was dis-

charged. Therefore, tlie defendant in error moved

for judgment on the testimony and pleadings and files

and records of the cause, and the court having heard

the arguments of counsel on said motion, denied plain-

tiff in error's motion for non-suit, and granted the

defendant in error's motion for judgment, to all of
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which the plaintiff in error excepted and the same

was allowed.

Whereupon, the plaintiff in error duly sued out

in said court its wa'it of error to this court and duly

filed its assignments of error herein, and claims that

the judgment and decree herein is erroneous in the

particulars hereinafter set forth and rely upon the

following specifications of error

:

SPECIFICATIONS OF ERROR.

1. That the above entitled Circuit Court erred in

over-ruling and denying plaintiff in error's motion

for non-suit, on the ground that the case made out by

tlie defendant in error, fails to constitute any ground

foj* the relief asked in the complaint.

2. That the court eri-ed in holding and deciding

as follows, to-wit:

''It is the opinion of the court that the contract

made between Mr. McMurray and the defendant on
the 1 2th day of June, is an executor}^ contract to pur-
chase property that was included in the option as-

signed by the plaintiff to the defendant. It is differ-

ent from an option and it is not a conveyance of the
title, but what it purports to be, an agreement on the
part of McMurra}^ to sell and on the part of the
defendant to pay the agreed purchase price. It is

mutually obligatory and it constitutes a j^urchase by
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the defendant of that property. The option is merged
into this new contract and it is appropriated and used
by the defendant. Tliat constitutes the contingent

event upon which the plaintiff's right to the $10,000.00

compensation for the assignment of the option de-

pended. The jury having been discharged, I will

direct that the findings may be prepared in accordance
with this decision and the judgment entered in favor
of the plaintiff for $10,000.00."

3. That the court erred in finding and so deciding

and rendering judgment that the defendant in error

was entitled to a judgment in the sum of $10,000.00,

interest and costs against the plaintiff in error, as in

the complaint praj^ed, for the reason that the same is

contrary to law and the facts as stated in the plead-

ings and the testimony introduced in this cause.
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ARGUMENT.

These assignments and specifications of error

may all be condensed and considered together.

I.

In passing upon the motion for a non-suit and

the motion for judgment, the court considered the

same together, denied the one and granted the other,

basing his judgment on the testimony of the defend-

ant together with the pleadings, it being specifically

stipulated and understood that the answer of the

plaintiff in error was introduced in evidence and

made a part thereof. (Record, page 119.)

Plaintiff in error respectfully submits that the

denial of its motion for non-suit was error on the

part of the court for the following reasons, to-wit

:

That the original option from McMurray to Pen-

nebaker and the assignment thereof from Pennebaker

to the plaintiff in error was absolutely void for sev-

eral reasons:

1. For that the description 6f the property

therein intended to be conveyed is too uncertain to be

ascertained, and the option itself furnishes no means
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or method for its ascertainment. The language of the

option in this particular, after specifying certain

water rights, is as follows

:

*'Whereupon having complied with the terms and
conditions of said option, the said first iDarty shall

execute and deliver to said second party, or his as-

signs good and sufficient deed or deeds of warranty
to said lands, conveying said lands to said second

party or his assigns." * * * "It is also agreed

that in case said options or either of them shall be

consummated the said party of the first part, shall in

addition to said deeds of convey^nice, execute and
deliver to said second party or his assigns, his relin-

quishment, relinquishing to the Government of the

United States, sufficient lands in div} about said water
rights for the construction of power houses and rights

of way for flumes and transi^nssinn line r)urposes and
for the developing an^l maintaining of an electric

power pla nt. " ( Rcord, page 1 0.

)

The record shows t]iat at the date of this option

and for a long time thereafter, McMurray 's only title

to the lands in question and whate^-er water rights he

might possess thereon, was that of a squatter on

vacant and unsurveyed public lands of the United

States, not yet open for entry. He has not only no

title to convey, but nothing to relinquish to the govern-

ment, for he had not yet made entry of the land as a

homesteader, or at all. The water rights wei'e merely

appurtenant to the land, w^hile McMurray was not

strictly speaking, a trespasser, ])ut a squatter. His
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right of possession is recognized and tolerated by the

United States for certain purposes. That toleration

permits of no actual destruction or waste of the

soil or timber growing thereon. It does not permit

such use of the lands as is necessitated by the cutting

of timber for improvements, excavations, construc-

tion of dams, power houses, etc., without which the

naked right to the water is valueless.

The laws of this state recjuire that to make any

such rights available, the work of development of the

works proposed nuist be conuuenced and diligently

prosecuted, all of wliich is unlawful and a mere tres-

pass until after title is procured from the legal owner

thereof, which a squatter is not.

Bal Code of Wash., Sec. 4093-4095.

Pierce's Code of Wash., Sec. 5133-5135.

Thus it will be seen that under the circumstances

related in tlie option, as well as the answer on file

herein, the conveyance of such water rights, conveys

uotriing, because without the necessary land, nothing

does or can pass. The land is such an essential part

of the consideration that its want leaves the whole

option void for want of the consideration. It is a

contract impossible to specificall}^ enforce.
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Clark vs. Continental Imp. Co., 57 Ind. 155.

Carlisle vs. Terra Haute etc. R. B., 6 Ind. 316.

Stansl)erry vs. Morgan, 6 T. B. Mon. 306.

Corliss vs. Piilman, 37 Yt. 139.

Again, if McMnrray owned the necessary land,

no court could enforce the option because no court

can ascertain from the contract either directly or by

means furnished therein, the description of the land

to be conveyed or relinquished to the government.

Rosell vs. Vansijckle, 11 Wash. 79, ^^9 Pac. 270.

Powers vs. Rude, 79 Pac 89, II Old. 381.

Knight vs. Alexander, 71 Pac. 657, 42 Or. 521.

Again if the contract were spc ifi'^ ns to the de-

scription of the land, it is in^'a])able of specific per-

formance for the additional reason that any decree

enforcing the same, must first select a homestead for

McMurray, compel him to enter it as his homestead,

select for him and the oaa nor of the option tlie lands

to be considered necess^^ry, and relinquished, and

then enforce such relinquishment. In addition to

the foregoing in order for sucli decree to be available

to the holder of the option, the court must then pro-

vide a means whereby the holder of the option could

anticipate an adverse prior entry at the land office

bv another. This could only be done by restraining
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the whole world in addition to the Department of

the Interior and coercing a co-ordinate branch of the

government, all of which, if possible, would be against

the Constitution and public policy.

3 Pomeroy's Eq., Sec. 1405 and note 182 (2nd
Ed.).

2. Again the option is void because the pre-

tended water locations mentioned therein are for the

purpose of "construction of a power house and right

of wa,y for flume and transmission line purposes and

for the development and maintenance of an electric

power plant." (See Record, pp. 10 and 11, "Ex. A"
to the Complaint.)

The water appropriations and locations are them-

selves void jjecause the public waters of the State of

VVashington cannot be appropriated for any such

purpose, ])ut only for- irrigation.

Ballinger's Code. Wash., Sec. 4091-4092-4098.

Pierce's Code Wash., Sec. 5131-5132-5138.

TTndei' and by virtue of the hiw as laid down by

the Suyjreme Court of tlie State of Washington, no

such rights can exist separate and apart from the

ownership of the lands reouisite for their use. Now

in assigning this option to the plaintiff in error, the

defendant in error simply assigned something which
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did not exist and could not be enforced. It was as if

he had assigned an expired patent.

For any and all of these reasons, we respectfully

submit that both the option and the assignment

thereof were and are void for want of any considera-

tion.

II.

This option and its assignment, impossible of

enforcement, and void aJ) initio, this plaintiff in error

did make an effort to correct so as to inject, if pos-

sible, some element of legality, but as the record

shows, it failed. It attempted to make certain the

description of tlie property so as at least to secure

some enforcible right thereunder, if such were pos-

sible, and in attemi3ting to benefit itself, it was at

the same time attempting to benefit the defendant in

error by validating the option and assignment. It

therefore procured from McMurray an extension of

the option. (See Record, p. 39, ''Ex. B" to the An-

swer.) All that could have l)een done, was done;

the description of the lands was made definite, as

were the terms and payments. Still the essential

element of validity was lacking and could not be

supplied Ijecause it did not exist. McMurray had no

title to the lands and water rights. When the grantor
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has no title to the land, there is no consideration for

the promise of the grantee to pay.

Julian vs. Bell, 26 Ind. 220 ; 59 Am. Dec. 460.

Catlett vs. Bacon, 33 Miss. 269.

The land in question belonging to the United

States, a conveyance thereof is an insufficient con-

sideration to support a contract.

Smith vs. Rankin, 12 Tenn. 1 ; 26 Am. Dec. 213.

He had not even an equitable right therein. He

had not then, or ever subsequently, entered the lands

as a homestead or even taken any steps to assert his

claim to the lands and water rights when the same

were open for settlement, but ou the contrarj^ con-

nived at aTid procured the same to be done by others,

strangers to the contract; and at no time could any

comt compel any act on the part of McMurray to

further perform any of the conditions of said option.

In fact the option ns thus corrected was as void and

unenforcible as ever. It was a matter of McMur-

rny's mere pleasure whether or not the contract

would be consummated. He was under no legal com-

pulsion in any way whatever.

The result as shown by the record (see para-

graphs 1 and 5 of the Answer, Record, pp. 29 to 34
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inclusive) shows that the option, assignment thereof

and the new extension, were so much waste paper.

McMurray proceeded as he had a legal right to do,

making other arrangements and conversances with-

out regard or reference to his said agreements. When

these lands were thrown open for entry at the land

office, he simply refused and neglected to enter the

same either as a homestead or at all, but procured

the land to be entered in the name of another, a

stranger to these contracts. Passing the property

through another company, he openly stipulated in

court that the lands were sold to another and rival

concern, not this plaintiff in error. At not a single

period in the chain of acts leading up to this breach,

was the option or any extension thereof available in

court to prevent this wrong from being consummated.

In assigning this option tlie defendant in error

undertook by implication that he had the right to

pass to the plaintiff in error what his assignment pur-

ports to jjass ; and, if he liad not such right there is a

breach the moment the option is assigned.

Emmermn vs. Clay well, 33 Ky. 18; 58 Am.
Dec. 645.

Wmstell vs. Hall, 69 Ky. 58.

Mcllroy vs. Miller, 2 Ohio Dec. 56.

Lapene vs. Velaporte, 27 La. Ana. 252.
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III.

The plaintiff in error contends that it has not

"exercised any of the provisions of the option nor

in any manner disposed of the same, nor assigned

the same, nor used the same to its benefit directly

or indirectly," whereby it has become liable to the

defendant in error for any sum whatever under the

said assignment. It seems to us that the only use to

which such an option could be put, would be a pur-

chase of the lands and rights contemplated therein,

whether in accordance with its terms or otherwise.

There is no claim here that the transaction fell

through by any defect or default on the part of the

plainti:ff in error. The record shows that this com-

pan\f has made extraordinary efforts to impart some

validit.y to the terms thereof, without success. It

has not assigned the option unless -the technical as-

signment of its agreement with McMurray to the

Cascade Public Service Corporation be such. This

assignment, as we have said, was made by the creator

to the r-reature as a convenient method of carrying

out the objects of this plaintiff in error, and had the

option been enforcible against McMurray, this plain-

tiff in error, being the real party in interest, would
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have continued to carry out and perform the terms

of said option by means of its instrmnent, Cascade

Public Service Corporation.

This plaintiff in error, not being strictly a public

service corporation, and thereby being deprived of

the power of eminent domain, utilized its powers un-

der the law by the creation of such public service

corporation. All the ca^^ital stock thereof was held

by the plaintiff in error, and in nominally conveying

this agreement to its said agent, merely couA^^eyed to

itself.

Sess. Laws of Wasli., p. 27 ; Sec. 1, p. 51.

1 Clark <& Marshall on Corp., Sec. 194, p. 527.

Market St. Ry. vs. HeUniau, 109 Cal. 571.

Zahraskie vs. Cleveland etc. By., 23 How. (U.

S.) 381.

Oellerman vs. N. Y. & N. Y. By., 11 Hun. 332.

Trust Company vs. St., 35 S. E. Rep. 323.

We think the Pennebaker agreement indicates

that such a strained interpretation was never in-

tended or contemplated by the parties thereto. The

maxim, ^^qui facit per alium facit per se/' applies.
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IV.

We respectfully contend that the trial court was

in error in holding that the contract between this

plaintiff in error and McMurray (Record, p. 17, "Ex.

D" to the Complaint), is different from an option

and that it is mutuallv obligatory, and that it con-

stitutes a purchase of the property.

It seems to us that the contract is merely an

option and not mutually obligatory for the reason

that the terms of the payments thereof leave the mat-

ter optional with the plaintiff in error whether or

not the sale shall ever be concluded. It is altogether

dependent on whether the money and lands necessary

shall ever be procured by the plaintiff in error to

build the plant ; and this plaintiff in error is not liable

until such event happens,—perhaps never. Whether

or not that does happen is at the will and pleasure

of this plaintiff in error.

Baldtvin vs. Moreys, 6 So. Rep. 796 (La.).

Bennett vs. Fuller, 29 La. A. 663.

Levy vs. Kottman, 32 N. Y. Sup. 211.

Fricks vs. Osias, 1 Phila. 177.

Finnerty vs. Fritz, 5 Colo. 174.

Grdhenliorst vs. Nicodemus, 42 Ind. 236.

ShUlings vs. Marcus, 159 Mass. 51.
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We submit, therefore, that the judgment of the

Circuit Court should be vacated and reversed, and

that the judgment of this court should be that the

said motion for nonsuit should be granted and that

the complaint herein be dismissed, and that the j)lain-

tiff in error be allowed its costs and disbursements

herein.

Respectfully submitted,

GEO. M. SINCLAIR,

ELLIS, FLETCHER & EVANS,
Attornevs for Plaintiff in Error.
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STATEMENT OF THE CASE.

On the 12th day of December, 1904, John L. Mc-

Murray and E. P. Pennebaker entered into a contract

whereby McMurray, in consideration of the payment

of certain money, as set forth in the option, agreed to

convey to Pennebaker "that certain water ri^ht of

1 500 cubic feet per second of time appropriated by the

said first party under the laws of the State of Wash-

ington, in such cases provided," located as is more

particularly described in Exhibit "A." McMurray fur-

ther agreed with Pennebaker to relinquish to the gov-



ernment of the United States sufficient lands in and

about he water right for the construction of a power

house and riglit of way . for fiunie and transmission

Hne purposes and for the development and mainte-

nance of an electric power plant.

Subsequently E. P. Pennebaker assigned the said

option described above to The Thompson Company

and the contract stated that ''for and in cocnsidcration

of the forcgoijii^ assigiiiiicjit the said second party, its

successors and assigns hereby expressly agrees that in

case the said second party, its successors or assigns,

by itself its agents, attorneys, or servants, shall make,

or cause to be made any sale whatsoever under con-

tract, or shall themselves or by their agents, attor-

neys, or servants, purchase said property under and

by virtue of said contract, or otherwise, or in case

said second party its successors or assigns by itself,

its agents, attorneys or servants shall assign or cause

the said contract to be assigned, that the said second

])arty shall pay the said first party the sum of Ten

Thousand ($10,000.00) Dollars, lawful money of the

United States, it being the inlenlion of the j'jarties

hereto, that in case said party of the second i)art shall

in any manner exercise any of the jirovisions of this

option or in any manner dispose of, or use the said

option U) its benefit, directlv or indirectly, tliat in anv

such event there shall ininiediatel)' become due and

owing from the said second party to said first ])arty

the sum of Ten Thousand ($10,000.00) Dollars." The



court's special attention is called to the words under-

scored in the quotation.

Subsequent to the entering into of the above agree-

ment and by means thereof, The Thompson Company

secured from McMurray the contract dated the 12th

day of June, 1905, and marked Exhibit "D." This

contract after making certain recitals as to the rights

possessed by McMurra}^ says:

"NOW, THEREFORE, in consideration of the

premises and of the mutual premises, covenants

and agreements herein set out and to be kept and

performed by the parties hereto, as Avell as the

monies paid and to be paid by the said party of

the second part to the said party of the first part,

the parties hereto, herebv agree together as fol-

lows:"

This contract further provides as follows, to-wit:

"IN CONSIDERATION WHEREOF the said

party of the second part shall pay to said party

of the first part the sum of Seventy-five Thousand
($75,000.00) Dollars lawful money of the United

States at the times and in the manner following,

to-wit

:

'The sum of One Thousand ($1,000.00) Dollars

at the date hereof, the receipt whereof is hereby,

by the partv of the first part, acknowledged: the

further sum^ of One Thousand ($1,000.00) Dol-

lars four (4) months after the date hereof and

the balance thereof, to-wit: the sum of Seventy-

three Thousand ($73,000.00) Dollars on or be-

fore one year from the date hereof, provided
—

"

In the latter contract McMurray agrees to convey

the same water rights as were set forth in the Penne-

baker option and also other rights that were necessary



to carry out the purpose for which the water rights

were purchased; namely, to develop and maintain an

electric power plant. In ,this contract, The Thompson

Company had a rio-ht to enter upon the land and pro-

ceed with the enterprise contemplated and McMurray

was also bound to co-operate with them and to aid

them in carryine^ out the purposes of the agTeement.

And the latter contract of The Thompson Company

had better terms as to the payment of the purchase

price. It appears by the answer of the defendant

that in pursuance of the terms and conditions of the

contract between McMurray and defendant, the de-

fendant ''went into joint possession with said Mc-

Murray of said lands and thereafter diligently prose-

cuted the work of developing the said Water Rights

and lands for the ])urpose of erecting and operating

an Electric Generating Plant, and ever since has con-

tinued so to do until at this time, this defendant has

expended upwards of twenty thousand dollars for said

properties."

It further appears that The Thompson Company

assigned Exhibit "B" to the Cascade Public Service

Corporation and in the 4th paragraph of the defend-

ant's answer see Transcript p. 29, it says:

"That this defendant and said Cascade Public

Service Corporation have fully carried out a-nd

performed all the terms and conditions to be l)v

them performed under said Exhibit P), and have

paid thereunto to said Mc-Murray, sums of money
aggregating in all to two thousand dollars."



And further on in the 4th para^'raph it further

appears that the Cascade Public Service Corporation

and The Thompson Company had complied with all the

terms of the contract and all that remained to be done

was the making- over to them by McMurray of the

bare leg-al title. Thus thev say:

"Thouo;h in nowise boimd under said Exhibit

B to do so, not yet havino- procured all the lands

necessary for the construction of said Electric

Generatino; Plant and its appurtenances, the Cas-

cade Public Service Corporation duly notified said

McMurray that it, the said Cascade Public Ser-

vice Corporation, was then ready and willing- to

pay all money due under said Exhibit B and there-

upon demanded title to said property, whereupon
the said McMurray ag^reed thereto and agreed

to furnish said Cascade Public Service Corpora-

tion with necessary Abstract of Title to said lands

showing a eood title in him."

DISTIXXTION BETWEEN EXECUTED AND
EXECUTORY CONSIDERATION.

The counsel for the defendant, in their arg-ument

on this branch of the case, have overlooked the di?

tinction between an executorv consideration and an ex-

ecuted consideration and the necessary doctrine of

failure of consideration as applied to these two classes.

The consideration for a promise may be an act or a

forbearance or a promise to do or forbear. When

a promise is oiven for a promise, the contract is said

to be made upon an executory consideration. The

oblig-ations created bv it rest equallv upon both parties,

each beinq- bound to perform a future act.

Clark on Contracts, Hornbook Series, p. 165.



An example of this case is the promise of one party

to convey in the future, to another party, title to land,

in consideration of the latter's ao^reement to pay a

certain sum of money for said land. When the con-

sideration for a promise is an act or forbearance or

some act performed or some value g-iven at the time

cf entering^ into the contract, the contract is said to be

made upon a consideration executed.

Clark on Contracts, Hornbook Series, p. 165.

9 Cyclopedia of Law & Procedure, p. 321.

An example of an executed contract is a bill of sale

of personal property conveyino- title to said property

in consideration of the purchaser's ag'reement to pay

therefor in the future; or a still better illustration of

an executed consideration is the assio-nment of Penne-

baker of the option he had from McMurray to The

Thompson Company. Thus the assignment of the op-

tion provides

:

''That the first part}^ (Pennebaker) for and in

consideration of the sum of One Dollar ($1.00),

paid by the second party to the first party, and
of the further promises and agreements herein

set out, the said first party hereby sells, assigns,

transfers and conveys unto the said second party

all his ricrht, title and interest in and to that cer-

tain contract of option and sale"

between McMurray and E. P. Pennebaker. And that

"for and in consideration of the fcrc_i^oin<^ assi_i^nincnt,

the said second ])arty (Tlie Thompson Company) here-

by expressly aj^^rees" that it will i)ay Ten Thousand

Dollars ($10,000.00) on a certain continq-ency ; name-



ly, whenever The Thompson Company uses the said

option to its benefit directly or indirectly. It will be

observed that Pennebaker performed all that he could

do under the contract by his assi.s^nment of the said op-

tion, and that The Thompson Company's promise to

pay the Ten Thousand Dollars ($10,000.00) was to

be performed in the future so that the assig'nment

of the option was a contract based on an executed

consideration on the part of Pennebaker and an exe-

cutory consideration on the part of the Thompson

Company.

SUBSEQUENT FAILURE OF EXECUTED CON-
SIDERATION.

The courts are averse to annulin^^ a contract on the

ground of failure of consideration in any case and

are especially disinclined to do so when it is alleg"ed

that there has been failure of an executed considera-

tion. Thus it is said:

"In order that a promise may be avoided on

the gTound of failure of consideration, there must
have been a misapprehension as to the matter

of the consideration. If the matter of the con-

sideration is iust what the parties supposed it to

be and can be said to furnish any consideration

at all, there is no failure of consideration."

Clark on Contracts, Hornbook Series, p. 206.

Fayv. Richards, 21 Wend. (N. Y.) 626.

Harq-h v. Brooks, 10 Adol. & El. 309; ante p.

161.

Ellis V. Adderton, 88 N. C. 472.

Foy V. Hau^hton, 85 N. C. 168.

Kerr v. Lucas, 1 Allen (Mass.) 279.
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Thus in the case of Huntini^ v. Downer, 151 Mass.

275, 23 N. E. Rep. 832, it was held that the purchase

of worthless stock, known by the seller to be such,

will not exonerate the bu3^er from paying the price

agreed on therefor where he has obtained that for

which he contracted and where no fraud was practised

upon him; and courts have held as to an executed

contract that:

"The failure of an executed consideration must
fail as of the time of the contract, or, at least, as

of the time it was executed, where it was furnished

after the contract was made. If the promisor re-

ceives a consideration for his promise, the fact

that it subsequently diminishes in value, or even
wholly fails, does not release him from liability

on his promise."

Clark on Contracts, Hornbook Series, p. 207.

Rice V. Grange, 131 N. Y. 149, 30 N. E.

Rep, 46.

Harmon v. Bird, 22 Wend. (N. Y.) 113.

Perry v. Buckman, 22 Vt. E.

Potter v. Earnest, 45 Tnd. 416.

Smock V. Pierson, 68 Ind. 405.

Blackman v. Dowling, 63 Ala. 304.

Byrne v. Cummnigs, 41 Miss. 192.

Daniel v. Tarver, 70 Ga. 203.

Dowdy V. McLellan, 52 Ga. 408.

Bean v. Proseus, (Cal.) 31 Pac. Rep. 49.

Topp v. White, 12 Heisk, (Tenn.) 165.

Thus it was held in Rice v. Grange, 131 N. Y. 149,

30 N. E. Rep. 46, that the transfer and dcliverv of

a note l)y the pavee to the maker of another note in

exchange therefor, was a valuable consideration for

llie latter note, and the fact that the former nr)te
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subsequenth' became worthless, did not constitute a

failure of consideration. There can be no failure of

consideration so far as The Thompson Company is

concerned, because they a|»"reed to pay money for and

in consideration of the assig^nment by Pennebaker, and

they bouo-ht what they desired and knew the value

of the option as well as Pennebaker did. It is not

alleg-ed that there was any fraud on the part of Penne-

baker, and the fact that the option did not turn out

to be as A^aluable to The Thompson Company as it

supposed it to be, does not constitute a failure of

consideration. If, for the sake of argument, we as-

sume that the option o-iven by McMurray to Penne-

baker was worthless, by the great weight of authority

The Thompson Company still could not avoid paying

the Ten Thousand Dollars ($10,000.00) when it be-

came due.

NO FAILURE OF CONSIDERATION OF OP-
TION GRANTED BY McMURRAY TO

PENNEBAKER.
Though from the law gi^^en above, and especially

from the case of the "worthless stock," one concludes

tliat the argument that the option given by McMurray

to Pennebaker was without consideration and worthless

is untenable, yet we consider that a few words should

be said in regard thereto. The option marked Exhiibit

**A," see Transcript p. 8, provides that the "said first

party (MclNTurray) agrees to sell and convey to said

second party water rights, a description of which is
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specifically set forth in Exhibit 'A'." And after pro-

vidng- for the amount of consideration to be paid by

Pennebaker for the water ri.^hts alone, the option

says

:

"It is also ao^reed that in case said options or

either of them shall be consummated, the said

party of the first part shall, in addition to said

deeds of conveyance, execute and deliver to said

party of the second part or his assigns his re-

linquishment relinquishing to the Government of

the United States sufficient lands in and about

said water rio-hts for the construction of a power
house and rioht of way for flume and transmis-

sion line purposes for the development and main-
tenance of an electric power plant/'

It will be observed from this quotation and from

an examination of the option that the real considera-

tion therefor is the water ri^-hts in Pierce and Thurs-

ton Counties and that McMurray exacts as a condi-

tion precedent to his relinc|uishin,o- "sufficient lands in

gnd about said water ris^-hts for the construction of

a power house and rio-ht of way for flume and trans-

mission line purposes and for the development and

maintenance of an electric power plant" that the terms

of the option imposed on Pennebaker should be car-

ried out. The whole oliject of this option was to

obtain the water rio-hts and the a^'recment to convey

this kind for the development and maintenance of the

electric power ])lant was dei)endent entirely on whether

the option on the water ri.Q,-hts was consummated or

not and the consideration for McMurray's "relinquish-

iuq: to the Government of the United States sufficient
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lands in and about said water rights for the construc-

tion of a power house," etc., was the consummation

of the option. It is difficult to see how the defendant

can contend that the option was dependent upon future

acts for its validity and was without consideration

because the water rig-hts could have been conveyed

at any time and the land could have been relin-

quished to the Government of the United States at

any time for the consideration of the power house,

etc. McMurray did not agree in the option to give

any warranty deed for the land that would be neces-

sary for the use of the water rights he purchased.

All he agreed to do in the option was to relinquish

sufficient lands for a certain purpose; namely, the

construction of a power house and the development

and maintenance of an electric power plant. He

agreed to do in this latter clause what probably the

law would have implied, because it would be necessary

to have this land in order to utilize his water rights.

If McMurray had not agreed to let Pennebaker have

sufficient land to utilize his water rights, he probably

would have had a right to condemn said water rights

under Section 5140 of Pierce's Code of Washington

of the year 1905, which provides as follows:

"Any person or persons, or company now in-

corporated, or that may hereafter become incor-

porated under the laws of this state, for the pur-

pose of mining or manufacturing, shall have the

right to purchase or appropriate and take pos-

session of and divert from its natural channel,

^ and use and hold the waters of any river, creek,
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or stream in this state that may be required for

the minino- and manufacturing purposes of any
such person or persons, corporation or corpora-

tions, and to construct all dams, canals, reser-

voirs, ditches, pipes, flumes, and aqueducts suit-

able and necessay for the controlling, directin::?;,

and runnino;- such waters to their mines or manu-
facturing' establishments of any such person or

persons, corporation or corporations, wlicre the

same may be intended to be utilized for such pur-

poses: Provided, That no such appropriation or

diversion of the waters of any such river, creek,

or stream from its natural channel, nor shall any
such dam, canal, reservoir, ditch, pipe, fiume, or

aqueduct be constructed, to the detriment of any
person or persons, corporation or corporations,

occupying- the lands or beino- located below the

point or place of such appropriation or diversion

on any such stream or its tributaries, or above
or below such dam, canal, reservoir, ditch, pipe,

flume, or aqueduct, or of the owners of the lands

through wihch the waters, run ^in the natural

course for the deprivation of the same, or the

owners of the land through or upon which such

dam, canal, reservoirs, ditch, pipe, flume, or acine-

duct may pass through or over, or be situated

upon, unless just and adequate compensation be

previouslv ascertained and paid therefor."

McMurray did not agree to give him any warrantv

deed in the option. He simplv agreed to grant him an

easement for a certain i)urposc. It will l)e observed

that under this section specific provision is made of

how compensation is to be made for the damage done

to a person's land by constructing dams, canals and

fl.umes, so that McMurray was covering ])y his agree-

ment what Pennebaker could have compelled him to



13

do by g^oino: into the courts. Instead of leavino^ it

to the courts to determine the amount of compensa-

tion to be allowed for these rights, McMurray and

Pennebaker determined it in a written agreement.

McMurray did not agree to give to Pennebaker any

warranty deed to the land in the option, but he sim-

ply agreed to grant an easement for the purpose of

perfecting the water rights to which Pennebaker should

have acquired title. But under the law that has been

before laid down, it is immaterial whether this option

is enforceable or not. If we assume, for the sake

of argument, that the option is unenforceable, this does

not afifect its validty under the law laid down in the

case of the purchase of worthless stock in a corpora-

tion or the case where a man gives his promissory

note in consideration of title transferred to him in

another promissory note which turns out to be worth-

less. See supra in the argument.

IF EXHIBIT "D," CONTRACT BETWEEN Mc-

MURRAY AND THE THOMPSON COMPANY,
WAS AN OPTION, THE LATTER USED PENNE-
BAKER OPTION FOR THEIR BENEFIT.

The plaintiff in error contends that Exhibit "D," see

Transcript p. 17, the contract between McMurray

and The Thompson Company, is not a contract to

convey but an option modifying or being, as it says,

*'a mere reformation of the original option." If we

assume that Exhibit "D," the contract between Mc-

Murray and The Thompson Company, was a modifi-
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cation or reformation of Exhibit "A," the orig-inal

Pennebaker option, we would still be entitled to our

Ten Thousand Dollars ($10,000.00), because it is ad-

mitted in the answer of the defendant that Exhibit

"D," the contract between McMurray and The Thomp-

son Company, was assig'ned by the latter to the Cas-

cade Public Service Corporation and The Thompson

Company a.^reed to pay Pennebaker in case "said sec-

ond party, its successors or assig-ns, by itself, its ag^ents,

attorneys or servants, shall assign or cause the said

contract to be assio^ned." If the Thompson Company,

under the assi.gnment by Pennebaker of his option,

were bound to pay Ten Thousand Dollars ($10,000.00)

whenever said Thompson Company assigned or caused

said Pennebaker option to be assigned, it would cer-

tainly be bound to pay the money when it assigned

the ag'reement reforming the original option. Tf we

assume that the contract between McMurray and

The Thompson Company is an option. The Thomp-

son Company is bound to pay the money under that

provision of the assig-nment of the Pennebaker op-

tion which says it is the intention of the parties:

"That in case said ])arty of the second i)art

(The Thomnson Company) shall in any manner
exercise any of the provisions of tliis option or

in any manner dispose of or use the said option

to its benefit, directlv or indirectly, that in any
such event there shall immediately l)ecome due
and owing from the said second partv to said

first partv (Pennebaker) the sum of Ten Thou-
sand Dollars ($10,000.00)."

Can it be contcndecl tliat the rnntrart between Mc-
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Murray and The Thompson Company is not more ad-

vantao-eous than the Pennebaker option and can it be

contended that in g-ettins: said contract The Thompson

Company did not use the Pennebaker option for its

benefit? In the Pennebaker option there is no rig^'ht

of entry, no ao-reement on the part of McMurray to

assist in carryinq- out the power plant scheme, and

there is not the same HberaHty of terms as to the pay-

ment of purchase money, whereas, all of these ad-

vantag-es are secured in the contract between Mc-

Murray and The Thompson Company. There-

fore, even if the contract between McMurray and The

Thompson Company were an option, The Thompson

Company would have used the first option to its bene-

fit, directly and indirectly, in securing- it.

CONTRACT BETWEEN McMURRAY AND
THE THOMPSON COMPANY EXECUTORY
CONTRACT TO SELL.

But Exhibit "A," the contract between McMurray

and Pennebaker, is an option, and Exhibit "D,"

contract between McMurray and The Thompson Com-

pany, is a contract to sell on the part of McMurray

and to purchase on the part of The Thom.pson Com-

])any.

Tn 29 American & Eno-lish Encyclopedia of Law,

Second Edition, pao^e 601, it is said: •

''At seemino- variance with the principles here

stated is the doctrine which obtains in reo;'ard to

options. By oi^iving- an option the owner of real
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estate binds himself for a limited time to sell,

while the other party is not bomid to purchase,

thouo^h he has the rig-ht to do so at any time dur-

ing the prescribed period. On its face it would
seem that the necessary element of mutuality is

wantin.s:, but this is seeming- only and not real.

x\n option is not a contract to purchase, but is a

separate and independent contract by which the

one party surrenders to the other for a limited

time his right to withdraw the offer to sell. The
exercise of the option is an acceptance of the

oft'er to sell, thereby creating a valid contract of

sale."

And again in the same volume at page 606 it is

said:

"The distinction between a contract to purchase

or sell real estate and an option to purchase is

that the contract to purchase or sell creates a

mutual obligation on the one partv to sell and the

other to purchase, while an option merely gives

the right to purchase within a limited time with-

out imposing any obligation to purchase."

And in the same volume at page 602 it is said:

"A contract for the purchase or sale of land,

like other executory contracts, requires a consid-

eration to support it. The usual consideration of

the contract between a vendor and purchaser lies

in the mutual promises of the parties; that is, the

promise of the one to sell is the consideration

of the promise of the other to purchase, and vice

versa."

We refer the* court to our quotations in the State-

ment of the Case. The parties say:

"In consideration of the premises and of the

mutual premises, covenants and agreements here-

in set out and to be kept and performed bv the

I
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parties hereto, as well as the monies paid and to

be paid by the said party of the second part to

the said party of the first part," etc.

And see further in this contract where it is said:

"IN CONSIDERATION WHEREOF the said

party of the second part shall pay to said party

of the first part the sum of Seventy-five Thousand
($75,000.00) Dollars lawful money of the United
States, One Thousand ($1,000.00) Dollars at date

hereof. One Thousand ($1,000.00) Dollars four

(4) months after date, Seventy-three Thousand
($73,000.00) Dollars on or before one year from
date."

These two clauses certainly create an oblig^ation on

the part of The Thompson Company to purchase be-

cause it cannot be contended that they did not bind

themselves absolutely to pay the One Thousand Dol-

lars ($1,000.00) in four months after date. We con-

sider that they are also bound to pay the Seventy-

tliree Thousand Dollars ($73,000.00), and if any part

of the contract was void, it was the proviso and not

the a.o^'reement of The Thompson Company to pay the

Seventy-three Thousand Dollars ($73,000.00) on or

before one year from date. The above lang'uag'e,

however, seems to brin_8^ the contract clearly within the

definition of a contract to convey real estate. It is

just as bindins;" a contract to convey as any contract

wherein a party ai^rees to pay a certain amount a

month until the whole of the purchase price is paid.

The first contract is called and referred to as 'nn

option and all the lano^-uao^e of the second is that

lani^uag'e peculiar to the contract to convey real estate.
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We know of no strong-er argument in support of

our contention that the contract between McMurray

and The Thompson Company is not an option but an

executory contract for the sale by MclNIurray and

the purchase by the defendant of the water rights cov-

ered by the Pennebaker option, than the opinion of

Judge Hanford in the court below at page 105 in the

Transcript of Record. In this decision Judge Hanford

designated the contract between McMurray and Pen-

nebaker as Contract No. 1, the contract whereby

Pennebaker assigned said contract to The Thompson

Compan}^ as Contract No. 2, and the contract between

McMurray and The Thompson Company as Contract

No. 3. With this explanation, we quote in full from

Judge Hanford's opinion:

"Contract No. 2 is clearly expressed and defi-

nite in its terms, it binds the defendant absolutely

to pay to the plaintilY $10,000.00 whenever either

of three specified transactions shall have been

consummated, viz:

—

(a) A sale of the option;

(b) An assignment of the option; (c) A purchase

of the property, or any beneficial use of the option

by the defendant.

''Contract No. 3 is not an extension nor a re-

newal of the option ])ut is, in terms, an executory

contract for the sale by McMurray and pur-

chase by the defendant of tlie water rights cov-

ered by contract No. 1, and other pro])erty and
additional rights with terms of i)awmcnt different

from the terms specified in contract No. 1. Part

of the purchase price was paid in money and re-

ceipted for at the time of the transaction, and, the

contract differs from most executory contracts

in this, that it contains no provison for the for-
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feitiire of the money paid in case of a default on

the purchaser's part, nor reservation of any rip^ht

in the vendor ^o cancel the contract. By its terms

the obli^s^ation of die purchaser to pay the full

amount of the stipulated price within a specified

period is absolute, unless, it should fail to ac-

quire sufiicient capital and necessary accessories

within the specified time, and in that conting-ency

the oblig'ation to pay does not become exting-uished,

but there is to be an extension of the time of

makin,^ the final payment until the necessary cap-

ital and accessories can be acquired. Necessarily,

contract No. 1 became merged into contract No.

3, and the answer asserts that by virtue of that

transaction the defendant acquired ri,8:hts which

may be le^'ally enforced, not only a,8^ainst Mc-
Murray, but a.i^ainst his subsequent vendees as

well. Nothing more was necessary to make, abso-

lute, the obligfation of the defendant for the pay-

ment of $10,000.00 pursuant to contract No. 2."

The proviso as to the time of the payment of the

Seventy-three Thousand Dollars ($73,000.00) is not

analogous to the cases cited by the defendant in its

brief in which it was held that:

'Tf the promise to pay had been whenever in

the opinion of the defendant its circumstances will

enable it to do so, no action can be maintained

on an agreement until the defendant decides that

it is able to pay"

;

because there was a certain time fixed for the pay-

ment of the money, which time could be extended only

upon a certain contingencv, and when this conting-

ency or event had happened was not left to the opinion

or caprice of the defendant but was as certain of hap-

pening as any other contingency to happen in the
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future and was placed in the contract doubtless to force

McAIurray to co-operate with The Thompson Com-

pany, accordino^ to the terms of the agreement, which

provides

:

*'And the said party of the first part hereby

agrees that until said enterprise be complete and
in operation he will use all reasonable efifort in

aiding the same, securing rights of way, and
otherwise facilitating and promoting the purposes
of this agreement."

OPTION ACCEPTED BECOAIES BINDING
AGREEMENT TO CONVEY.

An option accepted becomes a binding executory

contract for the sale of the land by one party and the

purchase thereof by the other party.

Thus in 21 American & English Encyclopedia of

Law, Second Edition, at page 933, in the article on

options, it is said:

"By acceptance the obligations of both parties

become fixed—of the one to convey, of the other

to pay the purchase price, or of both to do re-

spectively whatever was mutually agreed upon
when the option was given. Where the holder

of the option has complied with all the terms
and performed all the conditions precedent as

provided in the contract for the option, the pros-

pective vendor will not be allowed to defeat his

right to specific^ performance by refusing to take

all preliminarv steps necessary to render the op-

tion efifectual."

And in Pollock v. Brookover, W. Va.. 53 S. E. 795,

the court in defining an option and distinguishing it

from an executory contract to sell and in showing
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that an option accepted becomes a binding- agreement

to sell, uses the following language:

"The relief, sought being the specific execution

of a contract, it is important to determine the

true character of the writing sought to be enforced,

as it forms the basis of the plaintiffs' suit. A
wirting of this character, based upon a valid con-

sideration, falls within one of the various classes

of a unilateral contract. It is not a contract to

sell, nor an agreement to sell, real estate, be-

cause there is no mutuality of obligation and
remedy; but it is a contract by which the owner
agrees with another person that he shall have
the right to buy, within a certain time, at a stip-

ulated price. It is a continuing offer to sell, which
may, or may not, within the time specified, at

the election of the optionee, be accepted. The
owner parts with his right to sell to another for

such time, and gives to the optionee this exclusive

privilege. It is the right of election to purchase,

v/hich has been bought and paid for, and which
forms the basis of the contract between the parties.

Upon the payment of the consideration, and the

signing of the option, it becomes an executed con-

tract,—not, however, an executed contract sell-

ing the land, but the sale of the option, which is

irrevocable by the optionor, and which is cap-

able of being" converted into a valid executory
contract for the sale of land bv the tender of the

purchase monev, or his performance of its condi-

tions, whatever thev mav be, within the time to

which such offer has been limited. When such
option is thus accepted, it becomes an executory
contrnct for the sale of the land, with m.utuality

of oblio-ation and remedy. Rease v. Kittle, 56 W.
Va. 260. 49 S. E. 150; Tde v. Leiser, 10 Mont. 5,

24 Am. St. Rep. ]7, 24 Pac. 695: Gordon v.

Darnell, 5 Colo. 304: De Rutte v. Muldrow, 16

Cal. 505; Goodpaster v. Porter, 11 Iowa, 161;
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Woodruff V. Woodruff, 44 N. J. Eq. 349, 1 L.

R. A. 380, 16 Atl 4; Perkins v. Hadsell, 50 111.

216; Warren v. Castello, 109 Mo. 338, 32 Am. St.

Rep. 669, 19 S. W. 29; Corson v. Mulvany, 49

Pa. 88, 88 Am. Dec. 485. The offer must have
been fully and completely accepted, in all its parts,

and its provisions strictl}^ complied with, before

it became an executory contract. It is the com-
plete acceptance of the option, by complyin.q- with

all its provisions in that respect, that concludes

the contract between the parties."

The only reason g-iven by counsel for statin^ that

the contract between McMurray and The Thompson

Company is an option, is that the payment of the

Seventy-three Thousand Dollars ($73,000.00) is made

dependent on the defendant's procurins: title to lands

sufficient to complete the project and securiujo^ suffi-

cient money to carry out the same. xA.ccordin.G: to the

answer, the defendant has v/aived these provisos made

in its favor and has tendered ]^,[cMurray the Seventy-

three Thousand Dollars ($73,000.00). Thus in the

ansvv'er it is said:

"Thoug-h in nowise bound under said Exhibit

B to do so, not yet havin.f^ procured all the lands

necessary for the construction of said Electric

Generating Plant and its appurtenances, the Cas-

cade Public Service Corporation duly notified said

McMurray that it the said Cascade Public Ser-

vice Corporation was then ready and willin.i>- to

pay all monev due under said Exhibit P), and there-

upon demanded title to said property, whereupon
the said McMurray a.crreed thereto and a.f^reed to

furnish said Cascade Public Service Corporation

with necessary Abstract of Title to said lands

showinc^ a q-ood title in him."
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Therefore the defendant has performed all the con-

ditions of the option on its part and has accepted it

and converted it from an option to a bindin,a^ contract

of purchase and sale and by its answer is estopped from

saying- that it is not a bindino;- executory contract of

purchase and sale.

MEANING OF THE WORD BENEFIT.

The word benefit, as used in the assig^nment of the

option, where The Thompson Company says

:

'Tn case they use the said option to its bene-

fit, directly or indirectly,"

does not mean benefit in the ordinary acceptation. It

is synon3'mous with the word use. Thus:

"The word benefits when used unqualifiedly, is

a comprehensive term including direct or special

benefits and indirect or general."

Ferguson v. Borough of Stanford (Supreme
Court of Connecticut) 22 Atl. 782, 787.

"Benefit in a conveyance is equivalent to ad-

vantage; that is, advantage by occupation, rent-

ing or otherwise; benefit includes occupation but

is not confined to it. It is a broad word."

Lowe V. Hvde, 39 Wisconsin 345, 359.

"When a will gives property for support and

benefit of a person, the latter word means for

advantage, profit, gain, account, interest. The
word benefit and its synonyms mean more than

simply support. Thev mean any purpose to which

the absolute ownev of property mav devote it."

Stowell V. Stowcll (Supreme Court of Vermont)
8 Atl. 738. 739. 740.
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In State v. Brook, Supreme Court of Iowa, 52 N.

W. 240, 242, it was held that "the word benefit was

synonymous with the word use."

Now the defendants clearly show by their answer

that they have used the Pennebaker option for their

benefit because they alleo-e that "in pursuance of the

terms and conditions of said Exhibit 'B' this defend-

ant went into joint possession with the said McMurray

of said lands and thereafter diligently prosecuted the

work of developing- the said water rights," etc. They

further show that they have complied with all the terms

of Exhibit "B" and are entitled to have a conveyance

from McMurray. Thus they allege as follows in their

answer:

"That thereafter on or about the day
of August, 1907, though in nowise bound under
said Exhibit B to do so, not yet having procured

all the lands necessary for the construction of said

Electric Generating Plant and its appurtenances,

the Cascade Pul)lic Service Corporation duly noti-

fied said McMurrav that it the said Cascade Public

Service Corporation was then ready and willinj^-

to pay all money due under said Exhil)it B, and
thereupon demanded title to said propertv, where-
upon the said ATcMurray agreed thereto and agreed

to furnish said Cascade Public Service Corpora-
tion with necessary Abstract of Title to said lands

showing a good title in him, the said ATc?^,Iurray."

It is impossible for Tlic Tliompson Conipanv to use

the said Penncbnker option more for tlieir l)cnerit and

the answer shows that thc^' hrive not treated tlic con-

tract between McMurray and themselves as an option

but as a contract to convey.
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ANSWER TO ARGUMENT THAT CONTRACT
BETWEEN McMURRAY AND THE THOMPSON
COMPANY NOT BENEFICIAL AND THERE-
FORE FAILURE OF CONSIDERATION.

In answering' the argument of the defendant that

the contract between McMurray and The Thompson

Com])any was not beneficial to the defendant and

therefore the consideration for the payment of the

Ten Thousand Dollars ($10,000.00), as provided in the

assignment of the Pennebaker option, fails, we will

introduce one of the most cogent and convincing^ arg^u-

ments that we possess bv quoting- from the able opin-

ion handed down in the court below, on pag'e 106 of

Transcript which is as follows

:

"In the argument for a new trial it is insisted

that contract No. 3 is not beneficial to the de-

fendant and therefore the consideration for con-

tract No. 2 fails. There is a necessary presump-
tion, however, that the officers of the defendant

corporiation believed'' that they Avere making- a

contract advantag^eous to their company and in

view of the prospective industrial development of

this state, and the present uses to which electric

power can be applied, the Court cannot declare

as a matter of law, nor assume as a fact, that

it was useless to purchase McMurray's claims, nor
that the price was exorbitant. It is asserted that

water rig;hts are appurtenant to ownership of land

and cannot be severed, 1)ut this is not supported by
the citation of anv statute, nor decision of any
court, nor by a sound reason. On the contrarv,

the right to appropriate flowing water is not limit-

ed bv the laws of this state to land owners, and
Section 5136 Pierce's Code, (Ed. 1905), express-

ly provides that:
—

'The ri.ght to the use of water
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acquired by appropriation may be transferred like

other property, by deed.'

"Another contention on the part of the de-

fendant is that ]\lcMurray having- only a squatter's

right on unsurveyed public land of the United

States, could not make a valid contract to convey

the title. Nevertheless, it was worth something"

for a part}^ contemplatino- the construction of a

power plant and having to acquire right-of-way

for canals and transmission lines, to acquire peace-

able possession of the g-round to which McMur-
ray had a possessory right, because by gaining

actual possession and carrying out the plan of

improvement, a right to acquire title or at least

a license from the United States government for

the continued occupation, could be lawfully ac-

quired under the provisions of the Act of Con-
gress of Jan. 21, 1895, as amended in 1896 and
1898, see U. S. Compiled Statutes 1901, pp.
1572-3,"

\vhich provides as follows:

"RIGHT OF WAV TO ELECTRIC POWER
COMPANIES.

Sec. 2. That the Secretary of tlie Interior be,

and hereby is, authorized and empowered, under
general regulations to be fixed by him, to permit

the use of right of way to the extent of twenty-

five feet, together with the use of necessary ground,

not exceeding forty acres, upon the public lands

and forest reservations of the United States, ])y

any citizen or association of citizens of the United
States, for the purposes of generating, manufac-
turing, or distrilniting electric ])ower."

The defendant is estopped from denying the validity

of the contract between McMurray and itself because

it has already used said contract tO' its benefit. It is

shown by the answer, tlmt bv means of tlie option
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and of the contract to convey, the defendant and its

a^^ents went into possession of the water rights and of

the land necessary to perfect such rights and put im-

provements thereon until at the time of the bringing

of the suit, the defendant had expended upwards of

Twenty Thousand Dollars ($20,000.00) for said prop-

erty. Thus the answer says

:

"That in pursuance of the terms and conditions

of said Exhibit 'B,' (the contract between Mc-
Murray and The Thompson Company) this de-

fendant went into joint possession with said Mc-
JMurray," etc.

But according to our theory of this case, whether

the contract between McMurray and The Thompson

Company is enforceable or not, is absolutely imma-

terial.

Pennebaker sold the option to The Thompson Com-

pany and the latter agreed to pay him therefor when-

ever it used the said option for its benefit and The

Thompson Company cannot get out of paying for this

option by alleging or proving that the use to which

it put the option was not beneficial in the sense com-

monly understood by laymen. Pennebaker has part-

ed with all his property in the option and The Thomp-

son Company agreed to pay for it. It is not pretended

that there was anv fraud or misapprehension on the

])art of Pennebaker nor that The Thompson Com-

pany was ignorant and therefore it cannot abrogate

a binding legal obligation by putting in the pleadings

that the contract or option was not as valuable as
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hoped and expected it would be. It is not the pro-

vince of the courts to make contracts for the ig"nor-

ant and the sang-uine and they never inquire into the

adequacy or inadequacy of the consideration on that

account. If in this case the court should hold that

The Thompson Company was not bound to pay Ten

Thousand Dollars ($10,000.00), a person could .Q;et

out of every contract he made on the plea that the

contract or land or whatever he purchased was not

as valuable as he expected it would be.

In the argument of the counsel for the defendant

for a new trial, they contend that there is a failure

cf consideration because of the inability of McMurray

to convey title to the lands described in the contract,

but in the answer of the defendant, it is not shown

that his inability existed or that the contract was

in any manner treated as invalid by either IMclMurray

or The Thompson Com])any. In the answer it is said

:

"That said McMurray and \\'arren and Aztec
Power Companv have aoreed with said Nisquallv

Power Company on the terms of said sale and
have sold and conveyed same to said Niscjually

Power Company."

If AIcMurray was able to make a valid and l)ind-

\n^ sale with the Niscjually Power Comi)any, it is

impossible to see why he could not do so with 1lic

Thompson Company, and The Thompson Company is

estopped from assertin.q- in one breath that McMurray

has made a conveyance of this property to other par-

ties and in the next l)reath sayinc^ that McMurray
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was unable to make a valid conveyance to The Thomp-

son Company. In the answer the defendant states that

McMurray refused to furnish the Cascade Public Ser-

vice Corporation with an abstract of title "and in vio-

lation of his a.s^reement (said Exhibit *B,' the agree-

ment between AIcMurray and The Thompson Com-

pany) and for the purpose of fraudulently depriving

said Cascade Public Service Corporation of its rights

therein," etc. From this provision, and from the w^hole

answer, it is shown that if McMurray has refused to

carry out his agreement, it has been in controvention

of the legal and enforceable rights of The Thompson

Company, because a man cannot deprive a person

of rights if he has not recognized, legal and enforceable

rights. McMurray could not have acted wrongfully

and fraudulently or in violation of the rights of The

Thompson Companv unless The Thompson Company

possessed legal and enforceable rights, because if The

Thompson Company did not have legal and enforceable

rights, AIcjMurray, in the eyes of the law, couM not

have committed anv wrong, whatsoever.

The contract between Mc^Murray and The Thomp-

son Company has been treated, according to the an-

swer of the defendant, as a valid and enforceable con-

tract, and The Thompson Company has reaped as many

benefits as it possibly could from any contract. It is

against the policy of the law to allow a man to treat

a contract as valid and to set up the contract in his

pleadings as being a valid contract and then when

he is asked to pay the money due for the purchase
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of such contract to say that the contract is void and

unenforceable. In the answer of the defendant it is

ahvays stated that any attempt to deprive The Thomp-

son Company or the Cascade PubHc Service Corpora-

tion of the lands or water rio-hts which they acquired

imder the contract w^as wron,^ful and fraudulent and

it is difficult to see how such action could be wron^-ful

if The Thompson Company did not have valid le.o'al

rig^hts. If The Thompson Company does not owe

Pennebaker Ten Thousand Dollars ($10,000.00) now,

it is impossible to ima,8;"ine any state of affairs or any

use to which said option were put whereby it would

be considered as havin.^ used the option for its benefit,

directly or indirectly. The Thompson Company and

the Cascade Public Service Corporation have used the

property in every way as if it were their own and

TvIcMurray, according" to the evidence, has worked

for The Thompson Companv and Cascade Public Ser-

vice Corporation as their servant. All that is lackin9^

to The Thompson Company or Cascade Public Service

Corporation is the bare leq'al title, which, according-

to defendant's answer, could be g"otten by brinqinnf a

suit for specific performance.

The defendant does not claim that there was anv

fraud on the part of Pennebaker in inducinp; it to

buy the option and ])()\h parties therefore hrul tlie

same knowledge of the walue of the same; nnd on the

other hand, it is not contended that there was anv

fraud on the part of either Pennebaker or McATurrav

in inducing The Thompson Company to use the option
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by seciirin.2,' a contract to sell from McMurray. The

defendant knew as well as the plaintiff about the en-

forceability of the option and the enforceability of the

contract to sell and bous^ht the option at a certain

price and they are estopped from denying the validity

of the option or the validity of the subsequent con-

tract made between McMurray and themselves after

they have used both to their benefit. If one man buys

a horse from another and provides in the contract

that whenever the purchaser shall use the horse for

his benefit, directly or indirectly, there shall immedi-

ately become due and owino-, from the purchaser to the

vendor, a certain sum, and the purchaser should sev-

eral weeks after be out drivins^ and the horse should

run away, he could not refuse to pay for the horse

on the o-round that he had not used the horse for his

benefit because the horse had run away. In such a

case the courts would doubtless sav that if he kept

the horse in the stable and fed it and did nothing:

with it, he would not have to pay for the horse, but

if he or.o-anized a corporation and assiq-ned or sold the

h.orse to the corporation or if he used the horse for

tlie purpose of ridinq- or drivinfr, then he would be

compelled to pay for it, and as to whether such use

had proved to be a benefit for the purchaser, in the

common acceptation of the word, would be absolutelv

immaterial.

If tlie court will examine the Pennebaker option,

as well as the contract between MclNTurrav and The

Thompson Companv, it will see that it is always stat-
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ed that these lands are acquired for the purpose of

beino- used to perfect the water riohts for the electric

generating plant, and if IMcMurray had refused to

carry out his agreement, he could easily have been

forced to do so by The Thompson Company's taking

up his agreement with the Secretary of the Interior,

as provided in the revised statutes quoted supra, or

it could have gone into the state courts and forced

him to perform. No court would have refused to spe-

cifically enforce the McMurray contract in the face

of the express provision of the United States Statutes

and of the statutes of the state court. If all the

contracts in connection with this suit are examined, it

will be seen that the main consideration and the main

object of all these contracts is to acquire certain water

rights and that he lands are sought to be acquired

merely as an incident or means to the end of utiliz-

ing these water rights and in order to utilize these

water rights all that was necessary was to get i)ermis-

sion to use the lands for this purpose.

The law is very clear that if the matter of con-

sideration is just what the parties supposed it to be

and can be said to furnish any consideration at all,

there is no failure of consideration, and it is not

claimed, either in the answer or argument of counsel

for the defendant, that there was any niisapjM-chcnsion

as to the matter of consideration.
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XEWLY DISCOVERED EVIDENCE IN THE
PETITION FOR NEW TRIAL.

In the petition for a new trial one of the o^rounds

set forth for the .^ranting- of the same is certain newly

discovered evidence material for the defendant which

could not with dilio;"ence have been discovered and

produced at the trial. The substance of the newly-

discovered evidence is that at the time of makin,^

Exhibit "B," the assi,gnment bv Pennebaker of his

option to The Thompson Company, it was understood

by Pennebaker and The Thompson Company that no

money should become due Pennebaker until the monies

necessarv for the construction of an electric o:enerat-

in.2: plant should have been acquired. All of the new-

Iv discovered evidence is directed to this one point and

it all refers to what was the understandino' between

The Thompson Companv and Pennebaker prior to

siqiiin.f^ said Exhibit "B." Thev set forth in sup-

])ort of their contention a contract between Penne-

baker and The Thompson Company made on the 14th

day of December. 1904. Thev also set forth a letter

written bv A. G. Corbett, the manag'er of the com-

pany, to ^^^ B. Thompson, tlie president of the com-

l)anv. the dav after the contract between The Thomp-

son Companv and Pennebaker was sio^ned. in which

the manao'cr stated what he thoug^ht the contract meant.

This is in substance the newlv discovered evidence

tliey relied upon for a new trial.

This is no r-Tound for a new trial for several reas-

ons.
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1st. Because this evidence is an attempt to violate

the parole evidence rule.

2nd. Because the evidence was incompetent, irrele-

vant and immaterial.

3rd. Because the evidence was know^n to the de-

fendant at the time of the trial.

4th. Because the affidavits to support this ground

show on their face that the proper dili.^ence would

have brous^ht forth this evidence.

5th. Because the evidence is merely cumulative and

would not have changed the result.

We will first discuss the parole evidence rule. In

17 Cyclopedia of Law and Procedure, at page 567,

et seq., the rule is given in substance as follows:

The general rule is that when any contract,

agreement or undertaking has been reduced to

writing and is evidenced by a document or series

of documents, the contents of such documents
can not be contradicted, altered, added to or

varied bv parole or extrinsic evidence.

See also Fitch v. Woodruff, 29 Connecticut 82.

Gordon v. Parke & Lacy Machinerv Co., 10

Washington 18, 3S, Pacific 755.

H indie v. Holcoml), 34 Washington 336, 75

Pacific 873.

The cases cited to the rule given above are merely

cited to give examples of corollaries or modifications

of the above rule.

In Fitch V. \\'oodruff, 20 Connecticut 82, it was held

that where the defendant, after tlie plaintiff liad in-

troduced an agreement in writing for the furnishing
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of a boiler to the defendant, offered evidence to prove

that during the neg'otiations which resulted in the

making of the agreement he informed plaintiff how-

much machinery the old boiler then in his mill would

operate and that he wanted a new boiler which would

operate as much machinery as the old one; that there-

upon the plaintiff assured him that he could make

a new boiler for him which should be as efficient in all

respects as the old boiler and consume at least one-third

less fuel and that upon the faith of that assurance he

entered into the agreement. It was held that such

evidence was inadmissible on the ground that the pre-

liminary arrangements were merged in the written con-

tract.

In Gordon v. Parke & Lacy Machinery Company,

10 Washington 18, 38 Pacific 755, it was held that a

formal written agreement, which appears to be com-

plete, is presumed to contain the full record of the in-

tentions of the parties to it, in regard to the subject

matter, and that parole evidence of prior or contem-

poraneous stipulations, which would add to or take

from the terms of the writing, are inadmissible.

In Hindle v. Holcomb, 34 Washington 336, 75 Pa-

cific 873, it was held that where a written contract

is not in dispute, conversations leading up to it are

inadmissible.

In the evidence set forth in the affidavits. The

Thompson Companv endeavor to give the prior ne-

gotiations, an understanding that existed between Pen-
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nebaker and The Thompson Company before the agree-

ment between them was executed. It is clear that all

conversations or miderstanding- that took place either

at the time of or before enterino- into a valid written

contract, are merg'ed in said contract; otherwise it

would be useless for parties ever to o^o to the trouble

of placing- an ao^reem.ent in writing-. There is no dis-

pute about the terms of this instrument as to when the

Ten Thousand Dollars ($10,000.00) was to be paid,

and the language is plain and clear, and therefore any

conversation attempting to change the meaning of

the contract in this respect is clearly in controvention

of the parole evidence rule and of the modifications

and illustrations thereof set forth in the above cases.

If a new trial was granted, it is certainly clear that a

letter construing the meaning of the contract and writ-

ten the day after the contract was entered into, is clear-

ly incompetent. If, instead of this contract, Penne-

baker had made a deed to The Thompson Company, it

certainly would not be admissible for Pennebaker to

attempt to show l)v parole testimony that though the

deed was in the form of a deed he intended to make

a contract to convey. If testimony of the kind set

forth in the affidavits were admissible, it would l)c a

useless formality for anyone ever to enter into a

written contract. To support our contention that this

newly discovered evidence is irrelevant, we know of

no stronger argument than to (juote from the decision

of Judge Hanford in the court below:

"The newly discovered evidence set fortli in the
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affidavit in support of the petition for a new trial

is not relevant to an}- issue raised by the pleadings

and even if the case should be reopened for the

pin-pose of amending the answer so as to intro-

duce a new issue, the evidence is not sufficient to

support a plea of estoppel, nor any modification

of contract No. 2, nor any valid defense. I say

this for the reason that the affidavits do not show
that there was a new contract based upon a con-

sideration, and there was no conduct on the part

of the plaintiff which in any way tended to entrap

the defendant, nor which was so prejudicial to its

interests as to create an estoppel against enforce-

ment of contract No. 2."

3rd Ground. Because the Evidence was Known to

the Defendant at the Time of the Trial.

In 29 Cyclopedia of Law and Procedure, at page

^S3, in the article on New Trials, it is said:

"A new trial on the ground of newly discovered

evidence will not be granted for evidence that was
known to the successful partv at the time of the

trial."

It is certainly clear on the face of the affidavits that

the evidence set forth therein was known to the affiants

or should have l^een known to them. The case was

pending- for some time and if they were able to pro-

duce this evidence in a petition for a newtrial, it seems

strange that they could not have produced it at the

time of the original trial, because they do not show that

conditions have changed since the time of the original

trial. The manager of the company wrote to Thompson

in New York and it is certainlv to be presumed that

Thompson in New ^"ork knew of the pendency of this



38

action and if he had any evidence in his possession, it

was the duty of the counsel for the defense to get it

from him at the time of the trial. The only reason

given why this evidence was not gotten at the original

trial was

:

"That since faking over the management of the

aflfairs of the Thompson Company and the with-

drawal of A. G. Corbett as such, the personal re-

lations between the said A. G. Corbett and this

affiant, have been such that no communication of

the facts set out in said affidavit concerning the

making of said contracts has been made by said

A. G. Corbett to affiant."

And it is especially held that this is not a valid

ground because it is said in 29 Cyclopedia of Law and

Procedure, at page 892, that:

'The failure of the applicant to inquire what
a person supposed to have knowledge of a matter

in controversy knew about it or to call or examine
him as a witness is not excused ordinarily by the

fact that their relations were unfriendly or that

the witness was believed to be hostile."

Whether Corbett was unfriendly or not they could

have subpoenaed him at the trial and they were cer-

tainly bound to know that Corbett, the man who assist-

ed in the execution of this agreement, was familiar with

all the facts connected therewith. Tf the evidence were

not known to Sinclair, there is no affidavit to show that

it was not known to Ellis, Fletcher & Evans, who as-

sisted in the trial of the case.
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4th Ground. Because the Affidavits to Support this

Ground Show on Their Face That the Proper Dili-

gence Would Have Broug^ht Forth This Evidence.

This g-round is not very clearly segregated from the

preceding ground. It is clear from the affidavits that

no diligence was used to elicit this evidence. James

R. Thompson and George M. Sinclair certainly knew

that W. H. Thompson of New York was thoroughly

•familiar with this whole transaction and it is not shown

that the letter offered herein was not in the possession

of W. H. Thompson at the time of the original trial.

The law on this subject is about as strong an argument

as can be given and the court can see at a glance that

tliis evidence falls under the rule. Thus in 29 Cyclo-

pedia of Law and Procedure, 884, the law is laid down

as follows:

'That evidence was discovered soon after the

trial by systematic inquiry or search usually indi-

cates that proper diligence was not exercised to

discover the evidence before the trial. Ordinarily

a new trial will not be granted for newly discov-

ered evidence which might have been discovered

before trial by agent or servant. As a rule appli-

cant for new trial must have made reasonable in-

quiry, where necessary, before trial to learn what
persons were present at time a matter in contro-

versy occurred. He must have been reasonably

diligent to find and inquire of persons known or

supposed to have participated in any act, trans-

action, or controversy or to have had some connec-

tion tlierewith or knowledge thereof or to have
been present at time and place of its occurrence,

as to their knowledge thereof. The failure of the

applicant to inquire what a person supposed to
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have knowledjsi'e of a matter in controversy knew
about it or to call or examine him as a witness is

not excused ordinarily by fact that their relations

were unfriendly or that witness was believed to

be hostile. Books or papers newly discovered

which were in possession of applicant before ver-

dict seldom cause for new trial."

5th Ground. Because the Evidence is Merely Cumu-

lative and Would Not Have Chanj^ed the Result.

It is verv seldom that even if this evidence had been

admissible, it would not have chan^-ed the result, be-

cause neither a court nor a jurv would believe the parole

statement of parties as to what thev intended to do,

when a written contract si_o-ned by them clearly showed

V. hat thev intended to do. Tt is extremely difficult for

a man to enter into a contract which is clear in its

meaning- and then convince a court or a jury that the

other party and himself meant to make an entirely dif-

ference contract. For this evidence to justify a new

trial it must be not only cumulative but evidence that

would certainlv chanq-e the result. The law on this

subject is stated very well in 29 Cyclopedia of Law
and Procedure, at pa.s^e 899, where it is said:

"The newly discovered evidence must be ma-
terial or important to the movini^- party. Evidence
on a matter collateral to the issues is seldom
.q-round for a new trial. It is not sufficient that

the new evidence, had it been offered on the trial,

mij:^ht have chang-ed the verdict. According- to the

weight of authority, it nnist be sufficiently im-

portant to make it i)rnbal)le that a different verdict

will be returned on another trial. According to

some authorities, the new evidence must be of a

decisive or conclusive character or such as to ren-
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der a different result reasonably certain. A new
trial will be g^ranted more readily where the ver-

dict appears to be a^^ainst the weight of the evi-

dence or where it is quite doubtful under the evi-

dence."

In the petition for a new trial The Thompson Com-

pany desires,in case of a new trial's being granted, to

put in evidence to show that Pennebaker and the com-

pany understood that no money should become due

from the company to Pennebaker until the money neces-

sary for the construction of an electric generating

jilant should have been acquired. This is a novel and

entirely different construction from the one they adopt-

ed in their answer and also in the argument in the

court below. In the trial of the case they contended

that the action was premature because McMurray had

not given them the bare legal title and the abstract of

the property and made no reference to the later con-

struction as to the raising of the necessary monies. If

the court had granted a new trial, The Thompson

Company would have probably insisted that it was

understood and agreed at the tune of entering into the

contract with Pennebaker that he was never to receive

any money at all for his option unless The Thompson

Company wanted to pay him. This construction would

be as consonant with law and common sense as either

of the constructions contended for in the argument of

the plaintiff in error.

The pleadings and the evidence herein taken together

give rise to a single question of law, that is, whether
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the plaintiff's contract with the defendant justifies

plaintiff's recovery from the defendant of the agreed

sum of $10,000. The pleadino;-s and the evidence very

plainly bespeak the plaintiff's immediate ri^ht to re-

cover such sum. There is no pretense that any am-

biguity exists in the contract. No such a thing as

fraud, mistake, or duress is anywhere charged. The

Court will, therefore, construe the contract according

to the manifest expression of its terms, and will not

attempt the construction of a meaning which may have

been far remote from the thoughts of the parties at the

tmie of the solemn execution thereof. It clearly better

subserves the purposes of the law to permit such a

contract as this to stand than that a court should under-

take to contract for the parties. The plaintiff in error

assumes, through its new trial proceeding, that Mr.

Pennebaker is entitled to $10,000, but that his present

action therefor is premature, yet, nowhere does the

plaintiff in error cause it to appear that the present de-

mand for payment is premature. It does not escape

our notice that the plaintiff in error is apparently using

such pretext to avoid a prompt payment.

We cannot refrain from confidently asserting that

such new trial proceeding is founded upon data alto-

gether insufficient in law for the purpose sought to be

attained, and that the findings and rulings of the Trial

Judge throughout the case are just and in accordance

with law.

I



43

We therefore pray that the judgment of the Trial

Court be affirmed.

Respectfully submitted,

GEORGE P. FISHBURNE,
MAURY & TEMPLEMAN,

Attorneys for the Defendant in Error.
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Names and Addresses of Attorneys of Record.

UNITED STATES OF AMERICA,
Plaintiff,

JOHN J. BOYCE, United States Attorney,

and WM. A. BARNHILL, Assistant

United States Attorney for the First Di-

vision of Alaska, at Juneau.

vs.

JOHN H. COBB,
Defendant.

WINN & BURTON and JOHN H. COBB
in propria persona, of Juneau, Alaska.

In the District Court for the District of Alaska,

Division No. One.

No. 283-S. A.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

JOHN H. COBB,

Defendant.

Information.

To the Honorable ROYAL A. GUNNISON, Judge

of the District Court for the District of Alaska,

Division No. One.

Comes now John J. Boyce the United States At-

torney for the District of Alaska, Division No. One

thereof, and informs the above-named Court in refer-

ence to John H. Cobb, as an attorney at law and a
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member of the bar of the said Court, as follows, to

wit:

I.

That John H, Cobb iS an attorne^^ at law and a

member of the bar of the District Court for the Dis-

trict of Alaska, and for more than ten years past

continuously to the date of this information has been

and now is, engaged in the active practice of his pro-

fession as such attorney at law at the bar of said

Court.

II.

Your informant is informed and believes, and

therefore alleges, that on the 3d day of September,

1908, the said John E. Cobb, willfully, wrongfully

and maliciously published and caused to be published

at Juneau, District of Alaska, in the "Daily Alaska

Dispatch," a newspaper of general circulation pub-

lished in Juneau, Alaska, an article or communica-

tion, signed by him, in words and figures as follows,

to wit

:

''COMMUNICATED.
"Editor of the Dispatch: I am informed that the

record on yesterday, among other things, charged

the firm of which I am a member, with having writ-

ten or dictated a notice of the decision in the disbar-

ment case. This is not true and I wish you to so

state. I do not care to discuss the case at all at this

time since the whole matter will in the near future be

made the subject of a thorough investigation in other

disbarment proceedings.

Of course, I realize that if there had been the

slightest grounds shown for my disbarment, I would
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certainly have been disbarred. As no such grounds

were shown the best the Court could do for the gang

whose sinister influence has paralysed the Judge for

the past two j^ears, was an excuse to save their faces

and the costs. If he had kept the ' square deal ' prom-

ise he made to the public in 19G5, there would have

been some disbarments in Juneau before this, but

mine would not have been one of them. Under the

shameful conditions from which Southeastern Alas-

ka is suffering so much, I suppose I should be thank-

-

ful, and continue to wait.

J. H. COBB."
III.

That as your informant is informed and believes,

and therefore alleges, said article or communication

as aforesaid, published and caused to be published in

the manner and form, as aforesaid, at the time and

place, as aforesaid, was willfully and maliciously

false and untrue, and was then and there published

and caused to be published, in the manner and form

as aforesaid, with the intent to scandalize, traduce

and bring into contempt and disgrace the said above-

entitled court, contrary to and in violation of his

duty and obligation as an attorney and officer of

said court.

IV.

That the publication aforesaid and the conduct of

the said John H. Cobb in reference thereto as herein

set forth, was then and there, and is now, willful mis-

conduct in his profession of attorney at law and as a

member of the bar of this court, and the same con-

isitituted a contempt of this court.

Wherefore, your informant prays

:
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1. That this Court will he pleased to cite the said

John H. Cobb to appear before the bar of this court

and show cause, if any he has, why he should not be

punished according- to law for said misconduct.

2. For such other and further relief as in the

premises ma}^ be just.

Dated at Juneau, Alaska, November 12th, 1908.

JOHN J. BOYCE,
United States Attorney, Informant.

United States of America,

District of Alaska,—ss.

I, John J. Boyce, being first duly sworn, depose

and state as follows, to wit : that I am the United

States Attorney for the District of Alaska, Division

No. One thereof; that I am the person who signed

the foregoing information ; that I have read the same

and know the contents thereof, and that the same is

true, except as to those matters therein stated on in-

formation and belief, and as to those matters I be-

lieve it to be true.

JOHN J. BOYCE.

Subscribed and sworn to before me this 12th day

of November, 1908.

[Notarial Seal] WM. A. BAENHILL,
Notary Public for Alaska.

Original. Form No. 680. No. 702-A. In the

District Court of the United States for the Div. No.

1 of Alaska. United States of America vs. John H.

Cobb. Information. Filed Nov. 16, 1908. C. C.

Page, Clerk. By A. W. Fox, Deputy. John J.

Boyce, United States Attorney, Atty. for Plaintiff.



The United States of America,

In the District Court for the District of Alaska,

Division No. One.

No. 283-S. A.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

JOHN H. COBB,
Defendant.

Order to Show Cause.

The United States of America to John H. Cobb,

Greeting

:

Whereas, an information, in writing, verified by

the oath of John J. Boyce, United States Attorney

for the District of Alaska, Division No. One thereof,

has been this day presented and read to this Court,

in open court, and the same having been filed in the

records of this court, and from said information and

a copy of the "Daily Alaska Dispatch," dated Sep-

tember 3d, 1908, therein referred to, then and there

presented and filed therewith, it was made to appear

to this Court, as follows, to wit:

I.

That John H. Cobb is an attorney at law and a

member of the bar of the District Court for the Dis-

trict of Alaska, and for more than ten years last past

continuously to the date of this information has been,

and now is, engaged in the active practice of his pro-

fession as such attorney at law at the bar of said

Court.
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II.

Your informant is informed and believes, and

therefore, alleges, that on the 3d day of September,

1908, the said John H. Cobb, willfully, wrongfully

and maliciously published and caused to be published

at Juneau, District of Alaska, in the "Daily Alaska

Dispatch," a newspaper of general circulation pub-

lished in Juneau, Alaska, an article or communica-

tion, signed by him, in words and figures as follows,

to wit

:

"COMMUNICATED.
Editor of the Distpatch : I am informed that the

Record on yesterday, among other things charged

the firm of which I am a member, with having writ-

ten or dictated a notice of the decision in the disbar-

ment case. This is not true, and I wish you to so

state. I do not care to discuss the case at all at this

time since the whole matter will in the near future

be made the subject of a thorough investigation in

other disbarment proceedings.

Of course, I realize that if there had been the

slightest grounds shown for my disbarment, I would

certainly have been disbarred. As no such grounds

were shown the best the Court could do for the gang

whose sinister influence has paralyzed the Judge for

the past two years, was to seek an excuse to save their

faces and the costs. If he had kept the 'square deal'

promise he made to the public in 1905, there would

have been some disbarments in Juneau before this,

but mine would not have been one of them. Under
the shameful conditions from which southeastern
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Alaska is suffering so much, I suppose I should be

thankful, and continue to wait."

III.

That as your informant is informed and believes,

and therefore alleges, said article or communication

as aforesaid, published and caused to be published in

the manner and form as aforesaid, at the time and

place as aforesaid, was willfully and maliciously false

and untrue, and was then and there published and

caused to be published, in the manner and form as

aforesaid, with the intent to scandalize, traduce and

bring into contempt and disgrace the said above en-

titled Court, contrary to and in violation of his duty

and obligation as an attorney and officer of said

Court.

IV.

That the publication aforesaid, and the conduct

of the said John H. Cobb, in reference thereto as

herein set forth, was then and there, and is now, will-

ful misconduct in this profession of attorney at law

and as a member of the bar of this Court, and con-

stituted a contempt of this Court.

Now, therefore, in consideration of the promises,

it is ordered that you, John H. Cobb, do appear be-

fore the above-entitled court at the courtroom in the

United States courthouse at Juneau, Alaska, on Mon-

day, the 7th day of December, 1908, at ten o'clock

A. M. of said day, then and there to show cause and

answer the allegations of said information, if any

you have, why you should not be punished for said

misconduct, as provided by law.

And it is further ordered, that you, the United

States Marshal for the District of Alaska, Division
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Xo. One thereof, will serve a certified copy of this

order, together with a copy of the information here-

in, not less than five days before the said 7th day of

December, 1908, on the said John H. Cobb, and make

return in writing to this Court of your doings in the

premises.

Done in open court this 16th day of November,

1908.

[Seal of District Court ]

ROYAL A. GUNNISON,
Judge.

United States of America,

District of Alaska,

Division No. 1.—ss.

I hereby certify that I received the within order

for service on the 17th day of Nov., 1908, and that I

served the same at Juneau, Alaska, on the 20th day

of Nov., 1908, by delivering a copy thereof together

with a copy of the information upon which the same

was predicated both of which were certified to by

C. C. Page, Clerk of the U. S. District Court, to the

within named John H. Cobb personally and in per-

son.

Dated at Juneau, Alaska, Nov. 20, 1908.

JAMES M. SHOUP,
U. S. Marshal.

By H. L. FAULKNER,
Office Deputy.

Original. Form No. 680. No. 283-S. A. 702-A.

In the District Court of the United States for the

Div. No. 1 of Alaska. United States of America vs.
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John H. Cobb. Order to Show Cause. Filed Nov.

20, 1908. C. C. Page, Clerk. By R. E. Robertson,

Asst. John J. Boyce, United States Attorney, At-

torney for Plaintiff.

UNITED STATES OP AMERICA,
Plaintiff,

vs.

JOHN H. COBB,
Defendant.

Answer.

Now comes the defendant, and for answer to the

rule to show cause herein made and entered on the

16th day of November, 1908, alleges and shows

:

I.

That the matters and things set out and alleged in

said order, and the complaint or information upon

which the same is based, do not constitute contempt

of Court, as therein charged, nor do such matters and

things constitute misconduct in the professional or

other capacity of the defendant and this court has no

jurisdiction over the subject matter so set out, or

over the person of the defendant herein, nor has it

any legal authority to require the defendant to an-

swer the same, per that ; the matter contained in the

communcation referred to and set out did not relate

to any case, matter, or proceeding then pending be-

fore said Court, or the judge thereof, but so far as

it related to or referred to such matters at all, were

to matters finally disposed of prior to the date of

said communication, and said communication was

not written in the course of his professional duty, or
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work, and was not an act done in liis professional

capacity.

II.

That the United States District Attorney who

purports to be prosecuting this pretended proceed-

ing, did in open court, on Monday, the 7th day of

December, 1908, admit that the matters and things

set out as aforesaid did not constitute contempt of

Court, and the matter should by the Court be dis-

missed on said admission, as well as upon the law;

but inasmuch as the Court held, though erroneously

as defendant verily believes, that the Court had juris-

diction to investigate the subject matter of said so-

called information, and to require the defendant to

answer the same, now in deference to said ruling, but

without waiving the want of jurisdiction to take

cognizance of said proceeding, or the want of juris-

diction of the person of the defendant in this pro-

ceeding, but expressly reserving all his legal rights

thereunder, defendant denies and alleges as follows

:

I.

The defendant admits the allegations of the first

paragraph of the paper denominated "Information"

and hereinafter referred to as such.

II.

Defendant admits that he wrote the communica-

tion set out in the second paragraph of the informa-

tion and sent the same to the Editor of the "Alaska

Daily Dispatch," but he denies that he did so wrong-

fully or maliciously.

III.

Referring to the third paragraph of said informa-
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tion, defendant denies that said article or communi-

cation was wilfully, or maliciously or otherwise false

or untrue ; and he further denies he had any intent

to scandalize, or to traduce, or to bring into con-

tempt or disgrace the said Court, contrary to his duty

as an attorney and officer of said Court, or otherwise.

IV.

Referring to the fourth paragraph of said inform-

ation, he denies all and singular the allegations there-

in contained.

Y.

And further answering said information, defend-

ant alleges that the U. S. District Attorney has no

capacity to bring this proceeding, for that; this pro-

ceeding purports to be brought as a proceeding for

contempt, but that on a preliminary hearing herein

on December 7th, 1908, the said District Attorney

confessed in open court that the mat'ters and things

charged in said information did not constitute con-

tempt of Court, but constituted misconduct under

Section 743, Part IV of Carter's Alaska Code; and

the said District Attorney has no capacity to bring

any such proceeding in his official capacity.

Wherefore, defendant prays that this proceeding

be dismissed.

WINN & BURTON,
MALONY & COBB,

Attorneys for Defendant.
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United States of America,

District of Alaska,—ss.

J. H. Cobb, being first duly sworn, deposes and

says : I am the defendant above named. I have read

the above and foregoing answer, know the contents

thereof, and the same is true as I verily believe.

J. H. COBB.

Subscribed and sworn to before me this 14 day of

December, A. D. 1908.

[Notarial Seal] JNO. E. WINN,
Notary Public in and for Alaska.

Due service of a copy of the within answer is ad-

mitted this 15th day of December, 1908.

JOHN J. BOYCE,
Attorney for Informant.

Original. No. 702-A. In the District Court for

the District of Alaska, Division No. 1, at Juneau.

United States of America, Plaintiff, vs. John H.

Cobb, Defendant. Answer. Filed Dec. 15, 1908.

C. C. Page, Clerk. By A. W. Fox, Deputy. John

R. Winn, Newark L. Burton, Attorney for Defend-

ant. Office: Juneau, Alaska. Office No. .

In the United States District Court for Alaska, Di-

vision No. 1, at Juneau.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

JOHN H. COBB,
Defendant.
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Motion [for Reference of Cause to Three Disinter-

ested Attorneys of the Alaska Bar].

Now comes the defendant by his attorneys and

moves the Court to refer the above-entitled cause to

three disinterested attorneys of the Alaska bar for

hearing and determination, under the provisions of

the statutes in such cases made and provided; and

for cause shows

:

That this proceeding was brought as defendant is

informed and verily believes and therefore alleges,

upon the motion, order and direction of the judge of

this court; and defendant, with leave of the Court,

will introduce evidence on the hearing hereof in sup-

port of this allegation ; that no person other than the

said judge has any interest whatever in prosecuting

this proceeding, and the same should under the law

be referred to three members of the bar to try the

same, and not by the judge who is charged to have

been maligned.
WINN & BURTON,
MALONY & COBB,

Attorneys for the Defendant.

United States of America,

District of Alaska,—ss.

John H. Cobb, being first duly sworn, says : I am
the defendant above named. The matters and things

set out in the foregoing motion as of my own knowl-

edge are true ; and where stated upon information

and belief, I believe them to be true.

J. H. COBB.
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Subscribed and sworn to before me this 15tli day

of December, 1908.

[Notarial Seal] H. EVANSON,
Notary Public in and for Alaska.

Due service of a copy of the within motion is ad-

mitted this 15th day of December, 1908.

JOHN J. BOYCE,
Informant.

Original. No. 702-A. In the District Court for

the District of Alaska, Division No. 1, at Juneau.

United States of America, Plaintiff, vs. John H.

Cobb, Defendant. Motion. Filed Dec. 15, 1908.

C. C. Page, Clerk. By A. W. Pox, Deputy. John

R. AVinn, Newark L. Burton, Attorneys for Defend-

ant. Office: Juneau, Alaska. Office, No. .

UNITED STATES OF AMERICA,
Plaintiff,

vs.

JOHN H. COBB,

Defendant.

Motion [to Quash Order to Show Cause and to Dis-

miss Proceedings].

Now comes the defendant by his attorneys at this

time and move the Court to quash the order to show

cause and to dis-miss this proceeding for the follow-

ing reasons, to wit

:

That upon the evidence and the admission of the

United States Attorney and record in this case that

this proceeding is now being prosecuted under the

provisions of Section No. 743 and Section 744, Part
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IV of the Alaska Code, and the United States Dis-

trict Attorney, in virtue of his office has no author-

ity or capacity to institute and prosecute any pro-

ceeding under said statute.

It furthermore appears that the said order to show

cause was improvidently issued in this. That the

information upon which said order was based does

not state facts sufficient to invoke the jurisdiction of

the Court under the provisions of law pursuant to

which this proceeding is now attempted to be pros-

ecuted in that the facts set forth in the said informa-

tion do not constitute misconduct of the defendant in

his profession nor do the facts set forth constitute

any matter authorizing the Court to make and enter

an order to show cause, and the only power and juris-

diction the Court had or has in the premises is to dis-

miss the same.

WINN & BURTON,
MALONY & COBB,

Attorneys for Defendant.

702-A. United States vs. John H. Cobb. Motion.

Filed Dec. 16, 1908. C. C. Page, Clerk. By A. W.
Fox, Deputy,

In the District Court for the District of Alaska,

Division No. 1, at Juneau.

No. 702-A.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

JOHN H. COBB,
Defendant.
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Order Denying Motion to Refer [Cause to Three Dis-

interested Members of the Bar].

Now on this day this' cause came on for hearing

upon the motion of defendant to refer said cause to

three disinterested members of the bar, the plaintiff

appearing by John J. Boyce, United States Attor-

ney, and tlie defendant appearing in person and by

his attorneys, Messrs. Winn & Burton, and after ar-

gument had, the Court, being fully advised in the

premises, overrules and denies said motion, to which

order and ruling of the Court the defendant, by and

through his attorneys, excepts, and exception is al-

lowed.

(Civil Journal F, page 304, Thursday, December

17, 1908.)

ROYAL A. GUNNISON,
Judge.

In the District Court for the District of Alaska,

Division No. 1, at Juneau.

No. 702-A.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

JOHN H. COBB,
Defendant.

Order Overruling Motion to Quash, etc.

Now on this day this cause came on again for hear-

ing at ten o'clock A. M., upon the motion of the de-
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fendant herein to quash the order to show cause and

to dismiss said proceedings, plaintiff appearing by

John J. BoYce, United States Attorney, and defend-

ant appearing in person and by his attorneys, Messrs.

Winn & Burton, and after further argument by at-

torneys for defendant and attorney for plaintiff, the

Court, being fully advised in the premises, overrules

said motion to quash and to dismiss said proceedings,

to which order and ruling of the Court the said de-

fendant, by and through his attorneys, excepts, and

exception is allowed.

(Civil Journal F, page 304, Thursday, December

17, 1908.)

ROYAL A. GUNNISON,
Judge.

In the District Court for the District of Alaska,

Division No. One.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

JOHN H. COBB,
Defendant.

Judgment and Decree.

Whereas, on the 16th day of November, 1908, an

information under oath was filed in this Court by

John J. Boyce, the United States Attorney for the

District of Alaska, Division No. One, informing the

Court that John H. Cobb, a member of the bar of

said Court, had, by reason of certain facts set forth

and alleged in said information, being guilty of mis-

conduct, as an attorney of this Court ; and
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Whereas, thereupon an order to show cause was

issued out of this Court, returnable at the opening of

the December term of this Court, at Juneau, Alaska,

on Monday, the 7th day of December, 1908, which

said order to show cause was duly served upon said

John H. Cobb ; and

AVhereas, on said return day, to wit, Monday, De-

cember 7th, 1908, the said John H. Cobb appeared in

person and filed in this court his verified answer to

said information, and the matters therein put in is-

sue were argued in open court by respective counsel

on December 8th, 1908, and the Court having decided

said matters against the contention of said defendant

as to the jurisdiction of the Court and the sufficiency

of the information, the said defendant applied for

and was granted further time to file an amended an-

swer, until December 15th, 1908; and

Whereas, on said December 15th, 1908, the said de-

fendant appearing herein, in person and by his coun-

sel, Messrs. Winn and Burton, served and filed herein

a motion to refer said matter to three members of the

bar to report findings, and also served and filed

herein a new amended and additional supplemental

verified answer herein, and said matter was there-

upon continued for hearing until December 16th,

1908, at 4 o'clock P. M. of that day; and

Whereas, on said 16th day of December, at the

hour last aforesaid, said defendant by his attorney

filed herein a written motion to quash the order to

show cause and to dismiss these proceedings for the

reasons set forth in said written motion filed of rec-

ord herein ; that thereupon said motion having been
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denied by the Court, the motion to refer was argued

by the respective counsel and submitted to the

Court, and the Court having fully considered the

same, overruled and denied said motion ; that there-

upon the informant moved in open court for judg-

ment on the pleadings herein, on the ground that the

verified answers of the defendant herein raised no

material issue of fact to be tried, and the issues raised

in the pleadings herein were questions of law alone

;

whereupon and before the submission of said mo-

tion, or any ruling thereon, counsel for defendant in

open court arose and addressed the Court as follows

:

'* After the refusal of the Court to refer the case

to three disinterested members of the bar, we wish to

preserve an exception to that ruling of the Court,

and we will not appear any further in the case or

have anything further to do with the case in this

Court. We stand upon the record."

Whereupon the defendant and his counsel with-

drew and retired from the courtroom and took no

further part in the proceedings; that thereupon the

said informant renewed said motion and submitted

the same upon the record herein. Whereupon said

motion was submitted and taken under advisement

by this Court, and now on this day this Court renders

its judgment and decree in the above-entitled pro-

ceeding and the law and the premises being consid-

ered and by reason of the matters of record and pro-

ceedings herein the Court now finds that the said de-

fendant, John H. Cobb, did, as alleged in said infor-

mation, cause to be published at Juneau, District

of Alaska, in the ''Daily Alaska Dispatch," a news-
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paper of general circulation, an article or communi-

cation, signed by liim, in words and figures as follows,

to wit:

''COMMUNICATED.
Editor of the Dispatch: I am informed that the

Eecord on yesterday, among other things charged

the firm of which I am a member, vnth having writ-

ten or dictated a notice of the decision in the disbar-

xnent case. This is not true, and I wish you to so

state. I do not care to discuss the case at all at this

time since the whole matter will in the near future

be made the subject of a thorough investigation in

other disbarment proceedings.

Of course, I realize that if there had been the

slightest grounds shown for my disbarment, I would

certainly have been disbarred. As no such grounds

were shown the best the Court could do for the gang

whose sinister influence has paralyzed the Judge for

the past two 3- ears, was to seek an excuse to save their

faces and the costs. If he had kept the 'square deal'

promise he made to the public in 1905, there would

have been some disbarments in Juneau before this,

but mine would not have been one of them. Under

the shameful conditions from which southeastern

Alaska is suifering so much, I suppose I should be

thankful and continue to wait.

J.H.COBB."
That the publication of said article constituted, in

itself, such willful misconduct in his professional

capacity as requires a temporary suspension of his

right to practice as an attorney of this Court ; and it

is now hereby, in consideration of the premises,
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Ordered, adjudged, and decreed, that the said John

H. Cobb be, and he is hereby, suspended as an attor-

ney of this Court for a period of eighteen months,

during which period he shall not practice herein ; and

It is further ordered that the effect of this judg-

ment and decree be stayed until February 1st, 1909,

in order that said defendant, John H. Cobb, may
much such necessary and proper arrangements as he

may be advised in respect to all actions, suits, pro-

ceedings and litigation now pending in this Court in

which he may be employed as an attorney.

Done in open Court this 19th day of December,

1908.

ROYAL A. GUNNISON,
Judge.

Original. Form No. 630. No. 702-A. In the

District Court of the United States for the Div. No.

1 of Alaska. United States of America vs. John H.

Cobb. Judgment and Decree. Filed Dec. 19, 1908.

C. C. Page, Clerk. By A. W. Fox, Deputy. John J.

Boyce, U. S. Attorney, Attorney for Plff.

In the District Court for Alaska^ Division No. i, at

Juneau.

No. 283-S. A.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

J. H. COBB,
Defendant.
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Petition for Writ of Error [and Order Thereon].

J, H. Cobb, the defendant in the above-entitled

cause, feeling himself aggrieved by the judgment

entered on the 19th day of December, 1908, comes

now by Winn & Burton, his attorneys, and petitions

the said Court for an order allowing said defendant

to prosecute a writ of error to the Hon. United States

Circuit Court of Appeals for the Ninth Circuit under

and according to the laws of the United States in

that behalf made and provided, and also that an

order be made fixing the amount of security which

the defendant shall give and furnish upon said writ

of error, and that upon the giving of said security

all further proceedings in this cause be suspended

and stayed until the determination of said writ of

error by the United States Circuit Court of Appeals

for the Ninth Circuit.

And your petitioner will ever pray.

WINN & BUETON,
Attorneys for Defendant.

ORDER.
The defendant having filed his assignment of er-

rors and presented the foregoing petition, it is or-

dered that a writ of error be and is hereby allowed to

have reviewed in the United States Circuit Court of

Appeals for the Ninth Circuit the judgment hereto-

fore entered herein, and that the amount of bond for

costs on said writ of error be and the same hereby is

fixed at Five hundred dollars ($500.00).

Dated this 9th day of January, A. D. 1909.

ROYAL A. GUNNISON,
District Judge.
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Receipt of copy of foregoing petition and order ad-

mitted this 8tli day of Jan., 1909.

WM. A. BARNHILL,
Asst. U. S. Atty.

702-A. Original. No. 283-S.A. In the District

Court for Alaska Division No. 1, at Juneau. United

States of America, Plaintiff, vs. J. H. Cobb, Defend-

ant. Petition for Writ of Error. Filed Jan. 9,

1909. C. C. Page, Clerk. By A. W. Fox, Deputy.

Winn & Burton, Attorneys for Defendant. Office:

Juneau, Alaska.

In the District Court for Alaska, Division No. 1, at

Juneau.

No. 283-S. A.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

J. H. COBB,

Defendant.

Writ of Error [Original].

United States of America,—ss.

The President of the United States of America to the

Honorable ROYAL A. GUNNISON, Judge of

the District Court of Alaska, Division No. One,

Greeting

:

Because in the record and proceedings, as also in

the rendition of the judgment of a plea which is in

the said District Court before you between the

United States of America, plaintiff, and J. H. Cobb,
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defendant, a manifest error has happened to the

great prejudice and damage to the said defendant,

as appears hy the petition herein.

We, being willing that error, if any hath been,

should be duly corrected and full and speedy justice

done to the party aforesaid in this behalf, do com-

mand you, if judgment be therein given, that then

under your seal, distinctly and openly, you send the

reoord and proceedings aforesaid, with all things

concerning the same, to the United States Circuit

Court of Appeals for the Ninth Circuit, in the City

of San Francisco in the State of California, together

with this writ, so as to have the same at the said place

and said Circuit within thirty (30) days from the

date hereof; that the records and proceedings afore-

said, being inspected, the said Circuit Court of Ap-

peals may cause further to be done therein to correct

that error, what of right, and according to the laws

and customs of the United States, should be done.

Witness, the Honorable MELVILLE W. FUL-
LER, Chief Justice of the Supreme Court of the

United States, the 9th day of January, in the year of

our Lord one thousand nine hundred and nine.

ROYAL A. GUNNISON.
Attest my hand and the seal of the District Court

for Alaska, Division No. One, at the Clerk's Office in

Juneau, Alaska, on the day and year last above writ-

ten.

Clerk.
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Receipt of copy is admitted of a copy of the within

Writ of Error this 8th day of January, 1909.

WM. A. BARNHILL,
Asst. U. S. Atty.,

Attorney for Plaintiff.

[Endorsed] : 702-A. Original. No. 283-S.A. In

the District Court for Alaska, Division No. 1, at

Juneau. United States of America, Plaintiff, vs. J.

H. Cobb. Defendant. Writ of Error. Filed Jan.

9, 1909. C. C. Page, Clerk. By A. W. Fox, Deputy.

Winn & Burton, Malony & Cobb, Attorneys for De-

fendant Office : Juneau, Alaska.

In the District Court for Alaska, Division No. 1, at

Juneau.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

J. H. COBB,

Defendant.

Citation [Original].

United States of America,—ss.

The President of the United States of America to the

United States of America and John J. Boyce,

United States Attorney for the District of

Alaska, Division No. One, Greeting:

You are hereby cited and admonished to be and

appear at the United States Circuit Court of Ap-

peals for the Ninth Circuit to be held in the City of

San Francisco in the State of California within
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thirty (30) days from the date of this writ, pursuant

to a writ of error filed in the Clerk's office of the Dis-

trict Court of Alaska, Division No. One, wherein J.i

H. Cobb is plaintiff and you are the defendants in

error, to show cause, if any there be, why the judg-

ment in the said writ of error mentioned should not

be corrected and speedy justice should not be done

to the party in that behalf.

Witness, the Honorable MELVILLE W. FUL-
LER, Chief Justice of the Supreme Court of the

United States of America, the 9th day of January, in

the year of our Lord nineteen hundred and nine, and

of the Independence of the United States the one

hundred and thirty-third.

ROYAL A. GUNNISON,
District Judge.

Receipt of copy of the above and foregoing writ of

error is admitted to have been duly made this the

8th day of January, A. D. 1909.

WM. A. BARNHILL,
Asst. United States District Attorney for Alaska,

Division No. One.

[Endorsed] : 702-A. Original. No. 283-S.A. In

the District Court for Alaska, Division No. 1, at

Juneau. United States of America, Plaintiff, vs. J.

H. Cobb, Defendant. Citation. Filed Jan. 9, 1909.

C. C. Page, Clerk. By A. W. Fox, Deputy. Winn
& Burton, Malony & Cobb, Attorneys for Defendant,

Office: Juneau, Alaska.
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In the District Court for Alaska, Division No. 1, at

Juneau.

No. 283-S. A.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

J. H. COBB,
Defendant.

Affidavit as to Value of Subject Matter of the Con-

troversy.

United States of America,

District of Alaska,—ss.

J. H. Cobb, being first duly sworn, on oatli, de-

poses and says: I am the defendant in the above-en-

titled and numbered cause; the value of the subject

matter involved in the judgment to which the writ

of error herein is sued out, namely, suspension from

practice for a period of eighteen months, is of a

greater pecuniary value than the sum of Five hun-

dred dollars ($500.00), to wit: of a pecuniary value

of not less than Seven thousand five hundred dollars

($7,500.00) ; the office of attorney of which I am de-

prived for said period of said judgment is of the

value aforesaid; my practice and earnings in said

office have for several years last past aggregated a

sum in excess of Four thousand dollars ($4,000.00)

per annum.

J. H. COBB.
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Subscribed and sworn to before me this 7th day of

January, 1909.

[Seal] NEWARK L. BURTON,
Notary Public in and for Alaska.

Receipt of copy of a copy of the within affidavit is

admitted this day of January, 1909,

WM. A. BARNHILL,
Asst. U. S. Atty., Attorney for Plaintiff.

Original. No. 283-S. A. In the District Court

for Alaska, Division No. 1, at Juneau. United

States of America, Plaintiff, vs. J. H. Cobb, Defend-

ant. Affidavit. Filed Jan. 9, 1909. C. C. Page,

Clerk. By R. E. Robertson, Asst. Winn & Burton.

Attorneys for Defendant. Office : Juneau, Alaska.

In the District Court for Alaska, Division No. 1, at

Juneau.

No. 283-S. A.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

J. H. COBB,
Defendant.

Assignment of Errors.

Now comes the above-named defendant, by his at-

torneys, and assigns the following errors committed

by the Court upon the trial and in the rendition of

the judgment in the above-entitled and numbered

cause, to wit

:

I.

The Court erred in holding that the information
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herein was sufficient to charge contempt of Court on

any matter cognizable by the Court.

II.

The Court erred in denying the motion to refer

the matters herein to three members of the bar to re-

port their findings thereon.

III.

The Court erred in not dismissing the information

herein on the ground that the same failed to charge

contempt of Court on any matter cognizable by the

Court.

IV.

The Court erred in holding and adjudging that the

publication of the article set out in the information

and judgment constituted in itself such wilful! mis-

conduct in his professional capacity as requires a

temporary suspension of his right to practice as an

attorney in this Court, in this: (a) The defendant"

having been charged Avith contempt of Court and

cited to show cause why he should not be punished

for contempt of Court, the Court was without power

to adjudge the defendant guilty of misconduct in his

professional capacity, (b) The defendant having

joined issue as to the truth of the matters charged,

the Court erred in entering judgment upon the plead-

ings, (c) The matter charged shows upon its face

that it was not done in the professional capacity of

the defendant.

Y.

The judgment of the Court is erroneous and void

in this : The defendant was charged in the informa-

tion with contempt of Court and cited to show cause
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why lie should not be punished therefor, and the

Court was without power to impose sentence of sus-

pension as an attorney of the court or any other pun-

ishment than a fine of liot exceeding One hundred

dollars ($100.00).

And for said errors and others manifest of record

herein the defendant prays that the said judgment

of the District Court for Alaska, Division No. 1, be

reversed and the cause remanded with instructions to

dismiss the information.

WINN & BURTON,
Attorneys for Defendant.

Receipt of copy of a copy of the within assignment

of errors is admitted this 8th day of January, 1909.

WM. A. BARNHILL,
Asst. U. S. Atty., Attorney for Plaintiff.

Original. No. 283-S. A. In the District Court

for Alaska, Di^dsion No. 1, at Juneau. United

States of America, Plaintiff, vs. J. H. Cobb, Defend-

ant. Assignment of Errors. Filed Jan. 9, 1909.

C. C. Page, Clerk. By R. E. Robertson, Asst.

Winn & Burton, Attorneys for Defendant. Office

:

Juneau, Alaska.

In the District Court for Alaska, Division No. 1, at

Juneau,

No. 283-S. A.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

J. H. COBB,
Defendant.
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Bond on Writ of Error.

Know all Men by These Presents: That we, J. H.

Cobb, as principal, and B. M. Belirends, as surety,

are held and firmly bound unto the United States of

America, plaintiff above named, in the sum of five

hundred dollars ($500.00) to be paid to the said

United States of America, to which payment well

and truly to be made, we bind ourselves and each of

us, jointly and severally, and our and each of our

successors, representatives and assigns, firmly by

these presents.

Sealed with our seals and dated the 11th day of

January, A. D. 1909.

Whereas, the above-named defendant, J. H. Cobb,

has sued out a writ of error to the United States Cir-

cuit Court of Appeals for the Ninth Circuit to re-

verse the judgment in the above-entitled cause by

the District Court for Alaska, Division No. One.

Now, therefore, the condition of this obligation is

such that if the above-named J. H. Cobb shall prose-

cute said writ to effect and answer all costs and dam-

ages, if he shall fail to make good his plea, then this

obligation shall be void; otherwise to remain in full

force and virtue.

J. H. COBB.
B. M. BEHEENDS. [Seal]

Taken and acknowledged by said surety before me
this 11th day of January, A. D. 1909.

[Notarial Seal] L. BURTON.
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The sufficiency of surety on the foregoing bond is

approved.

Dated this 15th day of February, A. D. 1909.

ROYAL A. GUNNISON,
Judge.

United States of America,

District of Alaska,—ss.

B. M. Behrends, being first duly sworn on oath, de-

poses and says : I am a resident and householder of

the District of Alaska, and am not an attorney or

counselor at law, marshal, deputy marshal, commis-

sioner, clerk of any court or other officer of any

court, and am worth at least the sum of one thousand

dollars over and above all my just debts and liabili-

ties, and exclusive of property exempt from execu-

tion.

B. M. BEHEENDS.

Subscribed and sworn to before me this 11th day

of January, A. D. 1909.

[Notarial Seal] NEWARK L. BURTON,
Notary Public for Alaska.

702-A. Original. No. 283-S.A. In the District

Court for Alaska, Division No. 1, at Juneau. United

States of America, Plaintiff, vs. J. H. Cobb, Defend-

ant. Bond on Writ of Error. Filed Feb. 15, 1909.

C. C. Page, Clerk. By A. W. Fox, Deputy. Winn

& Burton, Attorneys for Defendant. Office : Juneau,

Alaska.
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In the District Court for Alaska, Division No. 1, at

Juneau.

UNITED STATES,
Plaintiff,

vs.

JOHN H. COBB,
Defendant.

Praecipe for Transcript.

To the Clerk of the above-entitled Court :

You will please prepare transcript of the record in

this cause to be filed in the office of the clerk of the

United States Circuit Court of Appeals for the Ninth

Judicial Circuit under the writ of error heretofore

perfected to said Court, including in said transcript

the following pleadings, proceedings and papers, on

file, to wit

:

Information.

Order to show cause.

Answer of Dec. 15th, 1908.

Motion to refer.

Motion to quash, Dec. 16th, 1908.

Order denying motion to refer.

Order denying motion to quash.

Decree.

Petition for writ of error.

Writ of error.

Citation.

Affidavit of value of subject matter.

Assignment of errors.

Bond on writ of error.



34 John H. Cohh vs.

Said transcript to be prepared as required by law

and the rules of this court and of the said Circuit

Court of Appeals.

WINN & BURTON,
Attorneys for Plaintiff in Error.

Original. No. 702-A. In the District Court for

Alaska, Division No. 1, at Juneau. United States,

Plaintiff, vs. J. H. Cobb, Defendant. Praecipe for

Transcript. Filed Mar. 2, 1909. C. C. Page, Clerk.

By E. W. Pettit, Asst. Winn & Burton, Attorneys

for Plaintiff in Error. Office : Juneau, Alaska.

In the District Court for the District of Alaska, Di-

vision No. 1, at Juneau.

No. 702-A.

UNITED STATES OF A]\IERICA,

Plaintiff,

vs.

JOHN H. COBB,
Defendant.

Clerk's [Certificate to Transcript of Record].

I, C. C. Page, Clerk of the District Court for the

District of Alaska, Division Number One, do hereby

certify that the foregoing and hereto attached thirty-

one pages of typewritten matter, numbered from one

to thirty-one inclusive, constitutes a full, true and

complete record, and the whole thereof, on writ of

error, in cause No. 702-A, wherein the United States

of America is plaintiff and defendant in error, and

John H. Cobb is defendant and plaintiff in error, as
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requested in the praecipe of said defendant and

plaintiff in error; which said praecipe is attached

hereto and made a part of this record.

I do further certify that attached hereto and made

a part of this record are the original Writ of Error

and the original Citation, and the return hereof is

made in accordance therewith.

I further certify that this record was prepared

and examined in my office at Juneau, Alaska, and

that the cost of preparation, examination and certi-

ficate, amounting to Twelve Dollars and 50/100

($12.50), has been paid to me by the defendant and

plaintiff in error.

In witness whereof I have hereunto set my hand
and the seal of the above-entitled court this 3d day
of March, 1909.

[Seal] C. C. PAGE,
Clerk of District Court, Dist. of Alaska, Division

No. 1.

[Endorsed]: No. 1702. United States Circuit

Court of Appeals for the Ninth Circuit. John H.

Cobb, Plaintiff in Error, vs. The United States of

America, Defendant in Error. Transcript of Eec-

ord. Upon Writ of Error to the United States Dis-

trict Court for the District of Alaska, Division No. 1.

Filed March 18, 1909.

F. D. MONCKTON,
Clerk.
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In the District Court for the District of Alaska, Di-

vision No. 1, at Juneau.

UNITED STATES OF AMERICA on Relation to

HERMAN MEYER, Plaintiff.

HERMAN MEYER,
Relator,

vs.

JOHN IT. COBB.

Information for Removal of Attorney.

Comes now the relator above named and presents

this information, and alleges

:

(1)

That the defendant above named, John II. Cobb,

was at all times herein mentioned, and now is, a dul.y

admitted and practicing attorney at the bar of the

above-entitled conrt.

(2)

That on and prior to the year 1902 the relator

above named, employed the firm of Maloney & Cobb,

consisting of John H. Cobb and John F. Maloney,

to represent him in a certain action entitled Herman

Meyer, Plaintiff, vs. Frye Bruhn & Company, De-

fendants, which said action was then pending in the

above-entitled court.

That thereafter such proceedings were had that on

or about the 21st day of March, 1902, a certain de-

cree or judgment was entered in said cause awarding

to the relator above-named the sum of Tw^enty-six

Hundred Three and 62/100 (2603.62) Dollars out of

funds then on deposit in the registry of this court.
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That thereafter, on or alx)iit the 23cl da}" of April,

1903, the defendant John H. Cobb, withont any au-

thority so to do in the premises, and Avithout the

knoAvledge and consent of this plaintiff, did Avithdraw

from the registry of the court the said sum of

Twenty-six Hundred Three and 62/100 (2603.62)

Dollars, and did thereafter appropriate the same to

his own use, and has failed, neglected and refused to

account for the same to the relator.

That from time to time since the withdrawal of

said funds from the registry of the court, said John

H. Cobb has been requested, lx)th orally and in writ-

ing, to account for the same, and pay the same to the

relator, and at all times the said John H. Cobb has

failed, refused and neglected to account for the same,

and has further failed, refused and neglected to an-

swer the communications of the plaintiff requesting

information concerning same.

That on or a])out the 6th day of Januan', 1905,

said John H. Cobb agreed to pay to the said relator

the sum of Eight Hundred Fifty-three (853) Dol-

lars, balance stated by him to be due to the relator

out of said mone.y, but he has failed, refused and

neglected to account for the same or any part thereof

.

or pay the same to the relator

Wherefore, the relator ])rays that judgment be en-

tered here removing the said Jolni TI. Co])!) as at-

torney of this court, and disbarring him from furtlier

practice Ijefore that court, and such other and furtlier

relief in the premises as the Court may deem proper,

including the issuance of a citation recjuiring the
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said John H. Cobb to appear and answer this infor-

mation.
HEEMAN MEYER,

Relator.

SHACKLEFORI) & LYONS,
Attorne.ys for Relator.

State of Washington,

County of King,—ss.

Herman Meyer, being first duly sworn, on oath

deposes and sa.ys that I am the relator named in the

foregoing information, have read the same, know the

contents thereof, and I verily believe the same to be

true.

HERMAN MEYER.

Subscribed and sworn to before me this 10 day of

December, 1906.

A. W. FRATER,
Judge Superior Court.

State of Washington,

County of King,—ss.

I, Otto A. Case, County Clerk of King County, and

ex-officio Clerk of the Superior Court of the State of

Washington for the Count}^ of King, do hereby cer-

tify that the Honorable A. W. Frater, who has signed

the foregoing jurat, is the duly elected and qualitied

Judge of said Court, and that the signature of said

Judge to said jurat is his genuine handwriting.

In witness whereof, I have hereunto set my hand

and affixed the seal of said court this 10 day of De-

cember, A. D. 1906.

[Seal] OTTO A. CASE,
Clerk.
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State of Washington,

County of King,—ss.

I, A. W. Frater, Judge of the Superior Court of

the State of Washington for the County of King,

the same being a Court of Record and having a Clerk

and Seal, do hereby certify that Otto A. Case, who

has signed the foregoing certificate, is the duly elected

and qualified Clerk of King County and ex-officio

Clerk of the Superior Court of the State of Wash-

ington for the County of King, that said signature

is his genuine handwriting and that all his official acts

as such Clerk are entitled to full faith and credit,

and I further certify that said certificate is in due

form of law.

In witness whereof, I have hereunto set my hand

and caused the Seal of said Court to be hereunto

affixed this 10 day of December, A. D. 1906.

[Seal] A. W. FEATER,
Judge.

Attest: OTTO A. CASE, Clerk.

[Endorsed] : Original. No. 589-A. In the Dis-

trict Court for the District of Alaska, Division No.

1, at Juneau. United States of America on Rela-

tion of Herman Meyer, Relatoi', Plaintiif, vs. John

H. Cobb, Defendant. Information for Removal of

Attorney. Filed Jan. 11, 1907. C.. C. Page, Clerk.
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In the District Court for the District of Alaska, Divi-

sion No. 1, at Jimemi.

No. 589-A.

UNITED STATES OF AMERICA on Relation of

HERMAN MEYER, Relator,

Plaintiff,

vs.

JOHN H. COBB,
Defendant.

Order [Requiring John H. Cobb to Appear and An-

swer, etc].

Information and accusation having been made and

received by the above-entitled court, and it appearing

therefrom that the accused, John PI. Cobb, should

be required to appear and answer the same.

Now, therefore, it is ordered that John H. Cobb

be required to appear and answer the accusations

contained in the information on file herein, on or be-

fore Saturda.y, the 21st day of February, 1907, and

it is further ordered that the United States Marshal,

for Division No. 1, shall deliver to said John H. Cobb

a certified copy of this order, together with a copy,

certified by counsel for relator, of the accusation and

information, on or before the 14th day of January,

1907.

Done in open court this 11th day of January, 1907.

[Seal] ROYAL A. GUNNISON,
Judge.

[Endorsed] : Original. No. 589-A. In the Dis-

trict Court for the District of Alaska, Division No. 1,
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at Juneau. United States of America on Relation

of Herman Meyer, Relator, Plaintiff, vs. John H.

Cobb, Defendant. Order filed Jan. l-t, 1907. C. C.

Page, Clerk. By ; , Deputy. Shackleford

& Lyons, Attorneys for Plff. Office Juneau, Alaska,

Marshal's Docket #1722.

United States of America,

District of Alaska,

Division No. 1,—ss.

This is to certify that the within order came into

my hands for service at Juneau, Alaska, 12th day

of January, 1907 ; that I served a certified copy of the

said order, together with a copy of the complaint,

certified to as a full, true and correct cop}^ of the

comi3laint and information on file herein by the at-

torney for the relator, on the said within named J.

H. Cobb, at Juneau, Alaska, on the llth day of Jan-

uary, 1907, personally and in person.

Dated at Juneau, Alaska, this 14th day of January,

1907.

JAMES M. SHOUP,
U. S. Marshal.

By A. W. Fox,

Deputy.

Marshal's fees—$3.00



The United States of America.

In the District Court for AlasJca, Division No. 1,

at Juneau.

UNITED STATES OF AMERICA on Relation of

HERMAN MEYER,
Plaintiff,

vs.

JOHN H. COBB,
Defendant.

Answer of Defendant.

Now comes the defendant in his own proper per-

son and b,y his attorneys and for answer to the fom-

plaint herein alleges as follows:

I.

Defendant admits the allegation of paragraph I of

said complaint.

II..

Referring to paragraph II, defendant admits the

allegations of the first and second subdivisions there-

of down to and including the words '

' registry of this

Court."

Defendant denies all and singular the other and

remaining allegations in said complaint contained.

J. H. COBB,
In Propria Persona.

MALONY & COBB,

Of Counsel.
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United States of America,

District of Alaska,—ss.

J. H. Cobb, being first duly sworn, deposes and

says : I am the defendant aboA^e named. I have read

the above and foregoing answer and the same is true.

J. H. COBB.

Subscribed and sworn to before me, this 28th day

of January, 1907..

[Seal] L. CHAPIN,
Notary Public in and for Alaska,

[Endorsed]: Original. No. 589-A. In the Dis-

trict Court for the District of Alaska, Division No. 1,

at Juneau. United States ex rel. Herman Meyer,

Plaintiff, vs. J. PI. Cobb, Defendant. Answer.

Filed Feb. 20, 1907. C. C. Page, Clerk. By A. W.

Fox, Deputy. Malony & Cobb, Attorneys for De-

fendant. Office: Juneau, Alaska. Office No. .

In the District Court for the District of Alaska, Divi-

sion No. 1, at Juneau.

In the Matter of the Call of the Calendar and the

Resetting of Causes for Trial at this Special

April, 1907, Term of this Court.

Order [Dated April 9, 1907, Setting Causes for

Trial].

Now on this day on the regular call of the (calen-

dar, it is ordered that tlie causes be set for trial in

the following order, to wit:

Causes Triable by the Court:

No. 503 and 536-A, Consolidated—Pecker Bros.>

J'llf . vs. Bernei's Bay Mining & Milling Co.,
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et al., Defendants, and International

Trust Compan}^ a Corp., Plff. vs. Berners

Bay Mining & Milling Co., et al., Defts.

588-A—United States of America ex rel. Interna-

tional Trust Co., a Corp., Eelator, vs. John

H. Cobb.

589-A^—United States of America ex rel. Herman
Mej'er, Relator, vs. John H. Cobb.

461-A—In the matter of the estate of Joe Leon, de-

ceased.

446-A—In re Ole Linge, dec'd.

542-A—City of Juneau, etc., vs. Oscar Ashby.

546-A—Don S. Bae, vs. Alaska Electric Light &
Power Co., a corp.

414-A—Elizabeth Decker, vs. J. M, Decker.

486-A—Elizabeth Decker, as heir of the estate of H.

O. Decker, Dec'd., vs. J. M. Decker, et al.

532-A—Elizabeth Decker, vs. J. M. Decker, et al.

309-A—C. M. Thornd^yke, vs. Alaska Perseverance

Mining Co., a corp.

376-A—Alfred Powell, et al., vs. Steamer Peerless,

etc.

535-A—Charles Davis, vs. Daisy Davis.

510-A—V. McFarland et al., vs. Alaska Perseverance

Mining Co., a corp.

The Following Causes Triable by Jur}"

:

505-B—United States vs. Robert Reed.

460-A—R. W. Jennings, as Admr. of the estate of

Joe Ernesto Leonosia, alias Joe Leon,

dec'd.

5.9_B—United States vs. Paddy Griffin.

497-B—United States vs. George Kyrage.
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170-A—Frank Burke vs. Edward Harrison Power,

et al.

183-A—Edward A. Chase vs. Alaska Fish & Lumber

Co., a Corp..

200-A—Mrs. Sarah Archer vs. Ernest Biehl.

416-A—Frank W. Young ys. Wm. M. Ebner.

415-A—Alas]>:a Mildred Gold Mining Co. vs. Wm. M.

Ebner.

432-A—Anna L. Krause vs. City of Juneau.

474-A—Mrs. E. C. Noyes vs. City of Juneau, a munic-

ipal corporation.

501-A—J. B. Care, et al., vs. Alaska Steamship Co.,

a Corp.

498-A—Alaska Electric Light & Power Co. vs. The

Jualpa Co., a corp.

545-A—Frank Mercer vs. J. P. Jorgenson Co., a corp.

505-A—LTnited States of America vs. Oscar W. An-

derson and Al.yce Anderson.

350-A—A. C. Going vs. P. S. Early, et al.

531-A—National Grocery Co. vs. J. B. Care.

570-A—Nick Gurvich vs.. Douglas Camp No. 6 Ser-

vian Benevolent Society, a corp., et al.

571-A—John Gurvich, a minor, by Nick Gurvich, his

next friend, vs. Douglas Camp. No. 6, Ser-

vian Benevolent Society, et al.

576-A—F. H. Magill vs. J. P. Jorgenson Co., a corp.

Tlic following cases wliich hiwo already been re-

ferred to referees to report:

172-A—Pacific Coast Co., a corp., vs. Henry Brown.

173-A—Pacific Coast Co., a cor])., vs. Jones and

Jones.



The Uniteel States of America. 11

174_A—Pacific Coast Co., a corp., vs. Benjamin

Peterson.

175-A—Pacific Coast Co., a corp., vs. Elmer Bevan

and George Frances.

136-A—Pacific Coast Co., a corp., vs. J. P. Jorgen-

son and Harry West.

188-A—Pacific Coast Co., a corp., vs. Frank Boberts.

Done in open conrt Tuesday, April 9, 1907.

JAMES WICKERSHAM,
Judge.

In the District Court for the District of Alash-a, Divi-

sion No. 1, at Juneau.

In the Matter of the Call of the Calendar and the

Resetting of Causes for Trial at this Special

December, 1907, Term of this Court.

Order [Dated December 14, 1907, Setting Causes for

Trial].

Now on this day, on the regular call of the calen-

dar, it is ordered that the causes be for trial in the

following order, to wit:

Triable by Jury.

February 4, 1908—No. 172-A—Pacific Coast Com-

pany, a corporation, vs. Henry Brown.

February 4, 1908—No. 173-A—Pacific Coast Co., a

cor]3oration, vs. Jones and Jones.

February 5, 1908—No. 174-A—Pacific Coast Com-

pany, a corporation, vs. Benjamin Peterson.

February 5, 1908—No. 175-A—Pacific Coast Com-

pan}^, a corporation, vs. Elmer Bevan and

George Frances.
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February 7, 1908—No. 426-A—George F. Miller vs

American Gold Mining Co., et al.

February 8, 1908—No. 188-A—Pacific Coast Com-

pany, a corporation, vs.. Frank Roberts.

February 11, 1908—438-A—The J. P. Jorgenson Co.,

a corporation, vs. J. D. Sheldon, et al.

February 12, 1908—No. 544-A—John Torveinen vs.

Frank Brown, et al.

February 13, 1908—No. 545-x\—Frank Mercer vs. J.

P.. Jorgenson Co., a corp.

February 14, 1908—No. 570-A—Nick Gurvich vs.

Douglas Camp No. 6, et al.

February 14, 1908—No. 571-A—John Gurvich, a

minor, by Nick Gurvich, vs. Douglas Camp No. 6,

et al.

February 15, 190&—No. 572-A—J. W. Martin vs.

Geo. C,. Burford et al.

February 15, 1908—No. 578-A—F. A. Gallwas vs.

The Alaska Fish & Development Co. et al.

February 18, 1908—No. 590-A—Henry Bratnober vs.

John Dalton.

February 19, 1908—No. 594-A—United States vs.

West Coast Commercial Co.

February 20, 1908—No. 632-A—Herman Meyer vs.

John F. Maloney and John H. Cobb.

Triable by the Court.

February 20, lfX)8—No. 589-A—United States, ex rel.

Herman Meyer, vs. John H. Cobb.

March 3, 1908—No. 528-A—Elizabeth Decker vs.

John Johnston.

March 4, 1908—No. 543-A—Petersburg Lumber &

Manufacturing Co. vs. J. T. Field.
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March 4, 1908—No. 577-A—F. H. Magill vs. G. E.

Rodman.

March 24, 1908—No. 611-A—The Jualpa Company
vs. C. M. Thornclyke, et al.

March 24, 1908—No. 617-A—George W. Garside vs.

Charles H. Pearce, et al.

March 31, 1908—No. 136-A—Pacific Coast Co. vs.

J. P. Jorgenson, et al.

April 2, 1908—No. 336-A—The Jualpa Co. vs. The

Alaska Perseverance Mining Co., a corporation.

To be set not before April 7, 1908.

No. 648-A—Alaska United Gold Mining Co., a cor-

poration, vs. John Johnston et al.

No. 649-A—Alaska Mexican Gold Mining Co., a cor-

poration, vs. John Johnston et al.

Done in open court, Saturday, December 14, 1907.

ROYAL A. GUNNISON,
Judge.
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[Order Allowing Motion for Leave to File Amended

and Supplemental Information, etc., and Allow-

ing Defendant to File Answer, etc., and Deny-

ing Motion to Dismiss, etc.]

/// the District Court for the District of Atasl'u, Divi-

sion No. 1, (it Jioieau.

No. .

UNITED STATES OF AMERICA, on Relation to

HERMAN MEYER,

HERMAN MEYER,

vs.

JOHN H. COBB,

Plaintiff,

Relator,

Defendant.

ORDER ALLOWING MOTION TO FILE SUP-
PLEMENTAL AND AMENDATORY IN-

FORMATION OF RELATOR AND MOTION
OF DEFENDANT FOR LEAVE TO AN-
SWER, etc.

This matter having come on on the 24th day of

March, 1908, npon the motion of the relator herein

to file an amended and snpplemental information,

and ol)jections having been filed thereto, the defend-

ant appearing in his own proper person, and the re-

lator appearing by his attorneys, Messrs. Shackle-

ford & Lyons, the Conrt liaving taken the matter

under advisement and duly considered the same.

It is now tlierefore ordci-cd and adjudged thai said

motion for leave to file said amended aud su^jple-
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mental information be allowed, and the defendant is

given until 2 o'clock P. M. to answer the said

amended and supplemental information.

This matter also coming on upon the oral applica-

tion of the defendant to file an answer setting forth

the pendenc.y of a civil action involving the same mat-

ter in controversy as was involved in the original in-

formation herein, the Court being duly advised in

the premises,

—

It is ordered that the defendant have leave to file

such pleading.

The oral motion of the defendant based upon the

pendency of a civil action betw^een the relator and

the firm of Malony & Cobb having been presented at

the same time as the objections to the amended and

supplemental information and the oral application

for leave to amend the answ^er, and the Court being

fully advised in the premises,

It is ordered that said motion to dismiss this pro-

ceeding be and the same is hereby denied, but the

defendant may have a continuance of this matter

during the pendency of #632-A if he shall desire it.

Done in open court this 25th day of March, 1908.

ROYAL A. GUNNISON,
Judge.

[Endorsed]: Original. No. 589-A. In the Dis-

trict Court for the District of Alaska, Division No. 1,

at Juneau. United States of America on Relation

to Herman Meyer, Plaintiff, Herman Meyer, Re-

lator, vs. John IT. Cobb, Defendant. Order Filed

Mar. 25, 1908. C. C. Page, Clerk. By A. W. Fox,
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Deputy. Shack] eforcl & Lyons, Attorneys for Re-

lator. Office: Juneau, Alaska.

1)1 the District Court for the District of Alaska, Divi-

sion No. 1, at Jiincan.

UNITED STATES OF AMERICA, on Relation to

HERMAN MEYER,

HERMAN MEYER,
Plaintiff,

Relator,

vs.

JOHN H. COBB,

Defendant.

Amended and Supplemental Information for Re-

moval of Attorney.

Comes now the relator above named and presents

this amended and supplemental information and al-

leges :

I.

That the defendant above named, John H. Cobb,

was at all times herein mentioned, and now is, a duly

admitted and practicing attorney at the bar of the

above-entitled court.

II.

That on and prior to the year 1902, the relator

above named employed the firm of Malony & Cobb,

consisting of John H. Cobb and John F. Malony, to

represent him in a certain action entitled, "Herman
Meyer, plaintiff, vs. Frye-Bruhn & Company, de-

fendants," which said action was then pending in

the above-entitled court.
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That thereafter such proceedings were had, that on

or about the 21st day of March, 1903, a certain decree

of judgment was entered in said cause, awarding to

the relator above named the sum of Two thousand

Six hundred and Three and 62/100 dollars ($2,-

603.62) out of the funds then on deposit in the Reg-

istry of this Court.

That thereafter, on or about the 23d day of April,

1903, the defendant, John H. Cobb, without any au-

thority so to do in the premises, and without the

knowledge and consent of this plaintiff, did withdraw

from the Registry of the Court the said sum of Two

Thousand Six Hundred and Three and 62/100 dol-

lars ($2,603.62), and did thereafter appropriate the

same to his own use, and has failed, neglected and

refused, to account for the same to the relator.

That from time to time since the withdrawal of

said funds from the Registry of the Court the said

John H. Cobb has been requested, both orally and in

writing, to account for the same and pay the same to

the relator, and at all times the said John H. Cobb

has failed, refused and neglected to account for or

pay the same, and has further failed, refused and

neglected to answer the communications of the plain-

tiff requesting information concerning the same.

That on or about the 6th day of January, 1905, said

John H. Cobb agreed to pay to the said relator

the sum of Eight Hundred and Fifty-three dollars

($853), balance stated by him to be due to the re-

lator out of said money, but he has failed, refused

and neglected to account for or pay the same or any

part thereof, to the relator.
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III.

That thereafter, and on the 18th clay of July, 1907,

this relator instituted a certain action in the above-

entitled Court against said John H. Cobb and against

his h\w partner, John F. Malony, for the recovery of

the said Two Thousand Six Hundred and Three and

62/100 Dollars ($2,603.62) less one Thousand Dollars

($1,000) theretofore appropriated by said John H.

Cobb and the said John F. Malony, for the purpose

of i^aying an attorney 's lien, filed by them in the said

cause of Herman Meyer, plaintiff, vs. Frye-Bruhn

& Company, defendants, and that thereafter such

proceedings were had that said action came on for

trial in the above-entitled court, on or about the 10th

day of March, 1908, and that during the progress of

the said trial, the defendant herein unlawfully,

wrongfully and fraudulently, contrary to his duties

as an attorney, did falsely swear and commit per-

jury in the following respects, to wit:

IV.

(1) Did falsely, willfully and untruthfully swear,

upon the trial of said cause, that said Herman Mej'er

never paid the defendants J. H. Cobb & Jno. F. Ma-

lony the sum of one hundred dollars ($100) during

the month of January, 1900, and that said statement

so given under oath was false and untrue.

(2) Did willfully, untruthfully and falsely state

under oath that he did not see the relator, Herman
Meyer, in the month of November, 1902, which state-

ment was false and untrue.

(3) Did willfully, falsely and imtruthfully swear

and state under oath that he did not execute the date
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upon the body of a certain I. O. U., signed by the

said J. H. Cobb, on the 22d day of November, 1902,

Avhich statement was false and untrue.

(4) Did falsely and untruthfully swear and state,

under oath, that a certain order in cause No. 223-A

on the docket of this Court, dissolving an injunction

theretofore issued in said cause preventing the pa,y-

ment of the Two Thousand Six Hundred Three and

62/100 dollars ($2,603.62), heretofore mentioned,

was made at the town of Skagway, and at a term of

court at Skagwa,v, Alaska, in the month of April,

1903, which statement was false and untrue.

(5) Did willfully, falsely and untruthfully swear

and state under oath that he and one John G. Price,

of Skagway, came from the town of Skagway to the

town of Juneau, Alaska, on the same boat, on or

short]}^ prior to the 23d day of April, 1903, and that

the said Price was present at the office of the clerk

of the District Court, at Juneau, Alaska, on the 23d

day of April, 1903, and then and there received a

check for Seven Hundred and Fifty dollars ($750)

payable out of said fund of Two Thousand Six Hun-

dred and Three and 62/100 dollars ($2,603.62) here-

tofore described, Avhich statement was false and un-

true.

(6) Did willfully, falsely and untruthfully swear

and state, under oath, that he assisted in the drawing

of the amended l)ill of complaint in cause No. 819,

entitled Herman Meyer, plaintiff, vs. Frye-Bruhn &

Comi^au}^, which said. cause was pending in the above-

entitled court, which statement was false and untrue.
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(7) Did willfully, falsely, and untruthfully state

under oath in a certain answer filed in the afore-

mentioned cause of Herman Meyer, plaintiff, vs. Ma-

lony & Cobb, defendants, that no payment had been

made to the firm of Malony & Cobb for services in

the case of Carsten Brothers vs. Frye-Bruhn & Corn-

pan}', which said statement so made under oath was

false and untrue.

(8) And did Avillfully and falsely swear and state

under oath that he was employed by the said Her-

man ^leyer, and that the said Herman Meyer, in so

employing him in said cause of Carsten Brothers vs.

Frye-Bruhn & Company, was acting personally and

not for and on behalf of the firm of Carsten Brothers,

which said statement was false and untrue.

That all of which statements so made under oath

were false and untrue and were fraudulently made

with the intent to deceive the Court and jury in said

action and cause and for the purpose of defrauding

the relator herein.

Wherefore, relator prays that judgment be entered

herein removing the said John H. Cobb as an attor-

ney of this Court, discharging him and striking his

name from the roll of attorneys, and for such other

and further relief in the premises as to the Court

may seem meet and proper.

SHACKLEFORl) & LYONS,
Attorneys for Relator.
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United States of America,

District of Alaska,—ss.

Herman Meyer, being first duly sworn, on oath

deposes and says:

I am the relator named in the foregoing amended

and supplemental complaint and information, have

read the same, know the contents thereof and I verily

believe the same to be true.

HERMAN MEYER.

Subscribed and sworn to before me this 24 day of

March, 1908.

[Seal] T. R. LYONS,

Notary Public for Alaska.

[Endorsed] : Original. No. 589-A. In the Dis-

trict Court for the District of Alaska, Division No.

1, at Juneau. United States of America on Relation

to Herman Meyer, Plaintiff. Herman Meyer, Re-

lator, vs. John H. Cobb, Defendant. Amended and

Supplemental Complaint. Filed Mar. 25, 1908. C.

C. Page, Clerk. By A. W. Fox, Deputy. Shackle-

ford & Lyons, Attorneys for Relator. Office: Ju-

neau, Alaska.
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[Amended and Supplemental Information for Re-

moval of Attorney.]

1)1 tlic District Court for Alaska, Dirision No. 1, at

Juneau.

UNITED STATES on Relation of HERMAN
:\IEYER,

Plaintiff,

vs.

J. IT. COBB,
Defendant.

Answer to Amended and Supplemental Complaint.

Comes now the defendant in his own proper per-

son and by his attorneys, John G. Heid and J. F.

Malony, and for answer to the amended and supple-

mental complaint, denies and alleges as follows

:

I.

He admits the allegations of paragraph I.

II.

Referring to paragraph II, he admits the allega-

tions contained in the first and second sub-para-

graphs thereof down to and inclusive of the words

"ont of the funds then on deposit in the registry of

this Court," except that he denies that said decree

was rendered in 1903, but alleges that it was rendered

in 1902.

III.

Defendant denies that on or a])nut the 2od day of

April, 1903, he withdrew from the registry of the

Court the sum of $2,fj03.G2, but states that the sum

so withdrawn by him was $1,871,121/. less certain tax-

able court costs amounting to $17.50. And he ex-
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pressly denies that such withdrawal was made with-

out any authority so to do in the premises, but states

that in addition to the authority conferred upon him
as attorney in said cause b,y the statutes in such cases

made and provided, he had the express authority of

the relator herein, plaintiff in said cause in which

said money was empounded, to withdraw the same

and apply said funds as hereinafter stated. And he

specially denies that he appropriated said funds to

his own use except in payment of just debts due as

hereinafter stated, and he further denies that he has

failed, or neglected, or refused to account for the

same to the relator.

The defendant denies that from time to time since

the withdrawal of said funds from the registry of

the Court he has been requested, both orally and in

writing, to account for the same and pay the same

to the relator, except that he admits that on or about

the 27th day of April, 1906, the firm of Shackleford

& Lyons, attorneys for the relator herein, made a

demand in writing for such accounting. Defendant

further denies that he has failed, or refused or neg-

lected to answer the communications of the plaintiff

requesting information concerning the same.

Referring to the last subdivision of paragraph II

of said complaint, defendant specially denies that

on or about the 6th day of January, 1905, or at any

other time, or at all, he agreed to pay the said re-

lator the sum of $853.00 or any other amount what-

soever ; and he specially denies that he stated at said

time, or any other time, that there was such balance,

or any balance, due to the relator out of said money.
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IV.

Referring to paragraph III of said amended and

supplemental complaint, the defendant specially de-

nies that on or about the 10th daj^ of March, 1908,

or at any other time, or at all, he willfully or wrong-

fully or fraudulently or contrary to his duties as an

attorney, or at all, falsely swore or committed per-

jury in any respect whatsoever.

V.

Referring to paragraph IV of said amended and

supplemental complaint and specification 1 thereof,

he specially denies the same and states the truth and

fact to be in regard thereto that defendant testified

on the trial of the case of Herman Meyer vs. Malon}^

& Cobb in substance that he did not recollect receiv-

ing any money from Heraian Meyer in the month

of January, 1900; that his recollection was very posi-

tive upon that subject, as positive as it could be about

anything that occurred that long ago. The defend-

ant had already testified that for every cent of money

ever paid him by the said Herman Meyer he had

given receipts or vouchers which were in the posses-

sion of Herman Meyer and had demanded their pro-

duction and that such production had been refused.

That notwithstanding without being exhibited the

particular voucher for the payment of said money,

he was compelled to testify to his best recollection

concerning the same, and did so ; that as soon as the

check dated January 30, 1900, was exhibited to him,

which check is marked Plaintiff's Exhibit No. 10 in

said cause, the defendant testified to the endorse-

ments thereon and that he received the money; that
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defendant at the time and even as yet has no recollec-

tion whatsoever as to seeing the relator, Herman

Meyer, in Skagway, in the month of January, 1900,

and has no independent recollection of said check it-

self.

Referring to specification 2 of paragraph IV, de-

fendant denies that he did willfully or untruthfully

or falsely state under oath that he did not see the

relator, Herman Meyer, in the month of November,

1902, and he denies that said statement was false

and untrue. Defendant alleges that he did testify in

substance that he did not see Herman Meyer in the

month of November, 1902, and he verily believes and

is satisfied that he did not.

Referring to specification 3 of said paragraph IV,

defendant denies the allegations and charge therein

contained. But he alleges the truth and fact to be

that he did state under oath that he did not execute

the date upon the body of a certain instrument there-

in referred to and that the truth and fact is that he

did not execute it.

Referring to specification 4, defendant denies the

allegation and charge therein contained, but alleges

the truth and fact to be concerning the same that dur-

ing the defendant's cross-examination in the cause

mentioned in said complaint, he did state that the

order mentioned in said specification 4 was made at

the town of KSkagway at a term of court at Skagwar,

Alaska, but did not state the same was made in the

month of April, 1903, but, on the contrary, stated in

substance that it was made in the month of April,

1903. That by inadvertence and in an unintentional
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mixing" of terms he did state in substance that the

ease was argued here and was decided in Skagway

and that the order was made after the vacation of

that term. That such statement was not literal!}^

correct, but that at the first opportunity thereafter

and l)ef()re k'aving the stand the witness corrected

said statement in accordance with the facts which

were that the case was argued at Skagway, the deci-

sion announced there and subsequently entered on

the arrival of the Court at Juneau, as in vacation

after the Skagway term.

Referring to specitication 5, paragraph IV, de-

fendant denies the allegations and charge therein

contained and alleges the truth and fact to be con-

cerning the same as follows: Defendant testified in

substance that according to the best of his recollec-

tion he and John G. Price came from the town of

Skagway to the town of Juneau, Alaska, on the same

boat shortly prior to the 23d day of April, 1903, that

lie might be mistaken concerning the same but ac-

cording to his recollection they Ccime on the same

])Oat. Defendant further stated in substance that ac-

cording to the best of his recollection Mr. Price was

present in the office of the Clerk of the District Court

in Juneau on the 23d day of April, 1903, at the time

the money was drawn and the checks dated; that he

might be mistaken regarding said recollection ))ut

that he was sni'c .^T.lO.fK) was ])aid to John 0. Pi'ice,

and he receipted for the same ; that none of the state-

ments made by the defendant in that connection were

false and niilinc for his statements were of the facts

according to his best recollection as they occurred.
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Referring to paragraph 6 of said specifications, he

denies the allegations and charge therein contained

but alleges the truth and fact to be concerning the

same, that he stated in substance that according to

his best recollection he assisted in preparing an

amended complaint in cause No. 849. That coun-

sel for the relator thereupon exhibited an amended

complaint verified in the month of April, 1899; de-

fendant thereupon stated in substance that he did not

assist in preparing said particular amended com-

plaint but that according to his best recollection he

had assisted in preparing an amended complaint or

perhaps an amended rejoly, that it was impossible for

him to recollect after such a length of time all the

details done in the work of said cause No. 849 by him

;

that he had prepared many thousand papers since

the time referred to about which he was asked to tes-

tify, that he was onl_y giving his best recollection

about it and all the statements made by defendant

were true to the best of his recollection and belief as

stated b,y him.

Referring to specification No. 7, defendant denies

the allegation and charges therein contained and al-

leges the truth and fact to be concerning the same

is that the verification to the answer in the cause of

Herman Me^^er vs. Malony & Cobb was made by him,

and that said verification is to the effect that the

matters therein stated are true as he verily believed.

That such verification was absolutely true. That the

payment made by Herman Meyer to Malony & Cobb

of $100.00 in the month of June, 1900, was upon the

books of Malony & Cobb simply credited to Hennan
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Meyer. That defendant did not, at the time he ver-

ified said answer, have any recollection whatsoever

of the terms of the receipt given by him to Herman

Meyer at the time of th;e payment of said money or

for what pnrpose said money was paid ; and has not

as yet any independent recollection of said transac-

tion, and in this connection defendant again reiter-

ates the allegations tliat he stated in his said testi-

mony tliat ho liad given receipts or vouchers for

every payment ever made to him on l)ehalf of the

firm of Malony & Cobb, or otherwise, and demanded

the production of the same, which said production

was refused by the relator herein and his counsel and

the defendant was compelled to testify as to his best

recollection concerning the same, which he did, stat-

ing the facts fairly according to his recollection and

well knowing tliat any mistake that he might make

in said testimony through failure of recollection

could bo corrected ])y the vouchers aforesaid, and

would 1)0 if it suited the ])ur])oses of the relator and

his counsel in said cause.

Referring to specification 8 in said paragraph TV,

defendant denies the allegations and charges therein

contained and alleges the truth and fact to be that

he testified in substance that the relator, Herman

Meyer, em])loyod the firm of Malony & Cobb by and

through the dol'ondant, and that the said Herman

Meyer then and there stated to defendant tliat he was

employing liini in his own bolialf and not in bolialf

of the plaintiffs in the cause of Carstons i^ros. vs.

Frye-JrJruhn & Co., which said statomont and testi-

monv was ti'uo.
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Keferring to the concluding subdivision of said

paragraph IV, being the last four lines on page 4

thereof, the defendant denies all and singular the said

allegations, and alleges the truth and fact to be that

all his testimony given in said cause was given ac-

cording to his best recollection and belief solely for

the purpose of enabling the Court and jury to deter-

mine the truth of the matters and things at issue in

said cause.

VI.

Further answering said amended and sup])lemental

complaint, defendant alleges that on or about the

16th day of June, 1899, he entered into a coi^artner-

ship with J. F. Malony, which copartnership has

existed ever since ; that at that time, as the defendant

afterwards learned, J. F. Malony had been emplo,yed

in and about the bringing and prosecuting of said

Cause No. 849; that shortly after the formation of

the partnership of Malony & Cobb, defendant met

and had an interview with the relator herein con-

cerning said cause, in which interview defendant

learned for the first time of the prior employment of

J. F. Malony, that during said interview, or shortly

thereafter, the precise time the defendant being un-

able to state, the relator, plaintiff in said cause No.

849, inquired of him as to the fee lie would be charged

in said cause; that defendant replied in substance

that the case was a very difficult and important one

and was of such a nature that a reasonable and

proper fee could not be fixed at that time ])ut that he

would charge the relator the sum of $1,000.00 as a

retainer fee and such further sum as the work and
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the results attained should be reasonably worth, to

be determined u])on the conclusion of said litigation.

That thereafter, at or about the same time, the re-

lator called the defendant's attention to the case of

Carsten Bros. vs. Fr,ye Bruhn & Co. then pendin,^;

and stated in substance that J. F. Malony had been

theretofore em])l(>yed in said cause that he desired

the service of said firm in behalf of tlie ])laintiffs

therein and woukl ])ay the attorney's fees therefor

and that thereafter the said firm, in conjunction with

the firm of Price & Stevens, did represent the plain-

tiffs in said cause at the request of the said Herman
Meyer, he stating in substance to the defendant that

said cause was brought at his instance for his use

and benefit.

That upon the rendition of the final decree in cause

No. 849, the Frye Bruhn Company, a corporation,

immediately brought a suit No. 223-A on the docket

of this court enjoining the relator and his attorneys

from withdrawing from the registry of the Court the

moneys decreed to the relator, Herman Meyer, there-

in. That thereafter, at the si)ecial instance and re-

quest of the relator, said firm of Malony & CobI) ap-

peared for and re]jresented the relatoi* as defendant

in said suit No. 223-A and succeeded in procuring

the said injunction to be dissolved and in obtaining

said money.

That after the injunction aforesaid was granted,

the relator left this ])r)rtion of Alaska without h-av-

iug his address and without i>ayiug any of tlie fees

then owing to Malony & Co))!) and witliout settling

and paying all the expenses and ad\anccs that had
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been made by them ; that the defendant at said thne

protested against said action and demanded a set-

tlement or some satisfactory arrangement; that the

relator stated to defendant in substance that the

$2,600..00 then in the registry of the Court was every-

thing he had, that counsel would have to look to that

for payment and rcimljursement and expressed the

hope that they would succeed in dissolving the in-

junction, and that when tlie money should he with-

drawn it would l)e sufficient to pay counsel fees he

admitted to be owing and the balance of advances

and expenses that he knew had been incurred, that

from and after the time when said conversation was

had and the relator departed from this portion of

Alaska, he paid no further attention Avhatsoever to

said litigation. That on or about the 2od day of

April, 1903, the injunction a])ove mentioned was dis-

solved, and therefore John G. Price, who had been

counsel for Herman Meyer in cause No. 849, with-

drew from the registry of the Court the sum of

$750.00 and the defendant withdrew from the reg-

istr}^ of the Court the balance of said fund and there-

after applied the same as far as it went upon the pa,y-

ment of attorney's fees due to the firm of Malony

& Cobb and upon the pa.yment of balances due for

expenses and disbursements advanced in said cause

and for expenses incurred in cause of Carstens Bros,

vs. Frye-Bruhn Co., and cause No. 223-A on the

docket of this Court. That thereafter and al)out the

month of June, 1904, the defendant met the relator

for the first time after the witlidrawal of the moneys

aforesaid, and then and there informed him fully
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of tlic status of said litigation and of the disposition

that had been made of said moneys. That at said

time tlie relator expressed not the slightest dissatis-

faction as to tlie disposition of any moneys received

by Malony & Cobb, but stated in substance that this

defendant should not have allowed the said John G.

Price to withdraw the said sum of $750.00 for the

reason, as stated by the relator, that said John G.

Price was indebted to him upon notes. That the de-

fendant thereupon referred the relator to the said

John G. Price for settlement of any differences be-

tween them. That the relator at no time prior to the

27th day of April, 1906, ever made any complaint or

expressed to them, or either of them, any dissatis-

faction with anything that had been done in said

cause relative to the disposition of said money other

than his claim that John G. Price received $750.00

therefor.

VII.

That since the institution of this ])roceeding and

in the month of July, 1907, the relator herein has

impleaded this defendant and his ])artner, J. F.

Malony, in an action to recover tlie Ijalance of moneys

alleged to be due him out of said sums decreed to the

])laintiff in cause No. 849. That said Malony &
Cobb apx)eared in said action, have in good faith filed

defenses to the same and counter claims foi- the

amounts claimed and alleged by them to be due and

owing to them by the relator herein, plaintiff in said

action. That said action is still ]^ending and undis-

posed of.
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Wlierefore, defendant prays, having answered

full}' herein, that he be exonerated and acquitted of

the charges preferred against him and that he go

hence without day and liave and recover of the re-

hitor liis costs lierein incurred.

HEID & LOVE,
J. F. MALONY,

Attorneys for Defendant.

J. H. COBB,
In propria persona.

United States of America,

District of Alaska,—ss.

J. H. Cobb, being first duly sworn, on oath deposes

and says: I am the defendant named in the above

and foregoing answer. I have read the above and

foregoing answer, know the contents thereof and the

same is true as I verily believe.

J. H. COBB,

Subscribed and sworn to before me this 25th da}^

of March, 1908.

[Seal] L. CHAPIN,
Notary Public in and for Alaska.

[Endorsed] : Original. No. 589-A. In the Dis-

trict Court for Alaska, Division No. 1, at Juneau.

United States ex rel. Plaintiff vs. John H. Cobb,

Defendant. Answer to Amended and Supplemental

Complaint. Filed Mar. 26, 1908. C. C. Page, Clerk.

By A. W. Fox, Deputy. Malony & Cobb, Attorneys

for . Office, Juneau, Alaska.
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In tlic District Court for the District of Alasliu,

Division'No. 1, at Juneau.

No. .

UNITED STATES OF AMERICA on Relation to

HERMAN MEYER,

HERMAN MEYER,

vs.

JOHN H. COBB,

Plaintiff,

Relator,

Defendant.

Reply to Answer to the Amended and Supplemental

Information.

Comes now the relator herein, and replying to the

answer of the defendant herein to the amended and

snpplemental information, admits, denies and alleges

as follows

:

I.

Referring to the allegations in paragraph three

(3) of said answer to said amended and supplemental

complaint and information, denies that tlie said de-

fendant had express authority from tlie relator lie re,

plaintiff in said cause in wliidi said iiioiicy was im-

pounded, to withdraw the same and i\])\)\y said funds

as hereinafter stated, and denies that the said de-

fendant did not appropriate the said funds to his own

use except in ]jayment of just debts as thereinafter

stated in said answer.
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II.

Referring to the various allegations contained in

paragraph 5 (5) of said answer explanatory of said

denials, this relator reasserts the allegations of false

swearing made in the amended and supplemental

complaint and information with reference to the mat-

ters therein charged.

III.

Answering the sixth (6) paragraph of said answer

to the amended and supplemental information, the

relator admits that on or about the 16th day of June,

1899, the defendant herein entered into a copartner-

ship with J. F. Malony, which said copartnership has

existed ever since, and admits that at that time J. F.

Malony had been employed in and about the prosecut-

ing of said cause No. 849, and admits that shortly

after the formation of said partnership of said Ma-

lon,y & CobK the defendant met the relator herein,

and admits that after the formation of said partner-

ship, the defendant in conjunction with the firm of

Price & Stevens did represent the plaintiffs, to wit,

Carsten Brothers, in said cause, but denies each and

every other allegation in the first subparagraph of

paragraph six (6) contained.

And referring to the second subparagraph of para-

graph six (6), admits that upon the rendition of the

final decree in cause No. 849 and that Frye-Bruhn &
Company, a corporation, brought a suit No.. 223-A

on the docket of this court, enjoining this relator and

his attorne^^s from withdrawing from the registry of

the Court the moneys decreed to the relator, Herman
Meyer therein, and admits that the said firm of Ma-
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lony & Cobb succeeded in procuring said injunction

to be dissolved and in obtaining said money, but

denies each and every other allegation in said sub-

paragraph contained.

,

And referring to the allegations in the third sub-

paragraph of said paragraph six (6), admits that

after said injunction was granted the relator left this

portion of Alaska for Yaldcz and the Oo])per River

country, and that on or about April 23d, 1903, the

above-mentioned injunction was dissolved, and ad-

mits that the defendant Tierein withdrew from the

registry of the Court a sum not less than $1,850, and

further alleges that the defendant withdrew the sum

of $2,603.62 ; admits that sometime in the year 1904,

and probably about the month of June, the defend-

ant met the relator, and admits further that the re-

lator has from time to time expressed dissatisfaction

with what was done in said cause relative to the dis-

position of said sum of seven hundred and fifty dol-

lars ($750) paid to the said John G. Price, but denies

each and every other allegation in said subparagraph

contained.

IV.

Referring to the allegations in ])arngraph seven

(7) of the said answer contained, admits that since

the institution of this })roceeding, in the month of

July, 1907, this relator brought a suit against tlic (h'-

fendant herein. .1. II. Cobb, and his partnci-, J. F.

Malony, in an action to recoxcr the moneys alleged

to ])c dnc ]iiin oiil of the sum decreed to the plaintiff

in cause No. 849, and admits that said Malony & Cobb

appeared in said action and filed defenses to the same.
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and pleaded, or attempted to plead, counterclaims

for amounts claimed and alleged to be due and owing

to them by the relator herein, but denies that the said

appearance and filing of said defenses were made in

good faith, and admits that said action is still pend-

ing, and that judgment has not been entered therein,

but alleges further that said action came on for trial

about the lOtli da.v of March, 1908, before a jury,

that the jury was duly impaneled and sworn, evidence

taken on behalf of the respective xDarties thereto and

closed, the cause submitted to the jury after argu-

ments of counsel and instructions of the Court, and

that thereafter and on the 22d day of March, 1908,

a verdict was duly rendered in favor of this relator

and against the said John H. Cobb and his law part-

ner, John P. Malony, for the sum of one thousand

thirty-three and 66y^,/100 dollars ($1,033,661/2),

which said verdict was duly filed, entered and re-

corded and stands unmodified and unrevoked, as a

valid and subsisting finding that the said defendants

were indel^ted to this relator for said amount.

SHACKLEFORD & LYONS,
Attorneys for Relator.

United States of America,

District of x4.1aska,—ss.

I, Herman Meyer, being first duly sworn, on oath

say: That I am the relator in the above-entitled ac-

tion : that I have read the foregoing reply and know
the contents thereof and believe the same to be true

.

HERMAN MEYER.
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Subscribed and sworn to before me this 26 day of

March, A. D. 1908.

[Seal] T. R. LYONS,
Notary Public for Alaska.

[Endorsed] : Original. No. 589-A. In the Dis-

trict Court for the District of Alaska, Division No. 1,

at Juneau. United States of America on Relation

to Herman ]Meyer, Plaintiff, vs. John H. Cobb, De-

fendant. Reply to Answer to Amended and Supple-

mental Information. Filed Mar. 26, 1908. C. C.

Page, Clerk. By A. W. Fox, Deputy. Shackleford

& Lyons, Attorneys for Relator. Office: Juneau,

Alaska.

1)1 (he District Court for the District of Alaska, Di-

vision No. 1, at Juneau.

No. 589-A.

UNITED STATES OF AMERICA ex rel. HER-
MAN MEYER,

Plaintiff,

vs.

JOHN H. COBB,
Defendant.

Order Denying Motion to Strike, etc.

Now, on this day, this matter coming on for hear-

ing on the plaintiff's motion to strike certain alle-

gations from the answer to the amended and supi^le-

mental information filed herein, plaintiff being rep-

resented by Messrs. Shackleford & Lyons, defendant

l)eing represented by Messrs. Malony & Cobb and

J. G. Held; and, after argument had, the Court be-

ing fully advised in the premises, denies said motion
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to strike and the plaintiff is permitted to file his re-

13ly to the said supj)lemental answer.

Done in open conrt Thursday, March 26, 1908.

ROYAL A. GUNNISON,
Judge.

/;/ the District Court for the District of Alaska, Di-

vision No. 1, at Juneau.

No. 589-A.

UNITED STATES OF AMERICA ex rel. HER-
MAN MEYER,

Plaintiff,

vs.

JOHN H. COBB,
Defendant.

Order [Dated March 26, 1908, Correcting Certain

File Marks].

Now, on this day, upon application of counsel for

the plaintiff herein, and it appearing that the paper

indorsed "motion and affidavit" was filed herein,

which said paper was attached to the amended com-

plaint herein; that the said amended complaint was

l)y an inadvertence placed on the back of the said

motion and affidavit, and that for the said reason the

said amended complaint was filed as of the date of

March 24, 1908, and before the time the Court had

allowed such amended complaint to be filed; and it

further appearing that the said motion and affidavit

should bear file mark of March 24, 1908, and it fur-

ther appearing that the said amended complaint, by



40 John H. Cohh vs.

an order made on March. 25, 1908, was permitted to

be filed,

—

Now, therefore, it is ordered that the said motion

and affidavit be filed as of the date of March 24,

1908, and that the said amended and su]3plemental

complaint be filed under date of March 25, 1908, on

which date the order was made allowing such filing.

Done in open court Thursday, March 26, 1908.

EOYAL A. GUNNISON,
Judge.

/;/ (lie District Court for the District of Alasha, Di-

vision No, 7, at Jiincdii.

No. 589-A.

UNITED STATES OP AMERICA ex rel. HER-
MAN MEYER,

Plaintiff,

vs.

JOHN H. COBP>,

Defendant.

Order Correcting Dates, etc.

Now, on this day, on application of Messrs.

Shackleford & Lyons, attorneys for plaintiff herein,

requesting the correction of certain dates in his

amended and suj^plemental complaint filed herein on

March 25, 1908, it is ordered that the said plaintiff

be and he is hereby given permission to correct the

said amended and supplemental complaint by inter-

lineation, in the 7th line of the 4th subdivision of the

4tli paragraph of the said amended and supplemental

complaint, Ijy <'OiTecting the year 1902, so tliat it shall
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read 1903; and on page 4 in tlie Gth line thereof

plaintiff is permitted to make the same correction.

And it is further ordered that the defendant here-

in is allowed and permitted, in his answer to the

amended and supplemental complaint, on page 4

thereof in the 9th line, to correct the year 1902 and

make it read 1903.

And it is further ordered that the plaintiif in his

reply, filed on March 26, 1908, be and he is hereby

permitted to correct, on page 2 of said reply, in the

28tli line thereof, the year 1902, so that it shall read

1903.

To which said order and ruling defendant by his

attorney excepts and exception is allowed.

Done in open court Thursday, March 26, 1908.

ROYAL A. GUNNISON,
Judge.

/// ilie District Courl for flic District of AlasJca, Di-

vision No. 1, at Juneau.

No. 589-A.

UNITED STATES OF AMERICA ex rel. HER-
MAN MEYER, Relator,

Plaintiff,

vs.

JOHN II. COBB,
Defendant.



42 John n. Cohh vs.

Opinion.

SHAOKLEFORD & LY0N8, fov Isolator.

HEID & LOVE and JOHN F. MALONY, for

Defendant..

JOHN H. COBB, in propria persona.

GUNNISON, District Jndge.

OPINION :—This is a procoodino' instituted nnder

tlie Alaska Code of Civil Procedure, by Herman

Meyer, the relator herein, seeking the removal and

disbarment of the defendant, John H. Cobb, from the

practice of law in this court. Cobb, the defendant,

is and since 1899 has ])een, an attorne.y admitted to

practice in this District, he having come to Alaska

from another jurisdiction at that time. Since June,

1899, he has been a member of the law firm of Malony

& Cobb, and has been engaged in the courts of the

District in the active practice of the profession. The

series of transactions out of which this ])roceeding

arose began about tlie time of tlie formation of the

firm of Malony & Cobb, and ran tlirough a number of

years, reaching their climax in the charges which the

relator makes in this matter against the defendant.

The transactions to wliicli rofcrcuce is made were

three suits ))rought in this court, to each of whicli

this relator was a party, and in each of wliicli the

firm of Malony & Cobb a])peared as attorneys, either

J'oi- rclaloi- ()!• for otlicrs, uiidci' arrangements made

with him. These suits wci'c entitled and nuiiibei'cd

respectively: Herman Meyer vs. Fi-ye l>ruhn (^om-

])any. No. 849; Carstens ilros. vs. Th-ye iJriiliii (^)m-
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pany and Herman Meyer, No. 957 ; and the Frye

Bruhn Company vs. Herman Meyer, No. 223-A.

Briefly stated, the relation of these cases to each

other and to the case at bar is as follows

:

In the fall of 1897, this relator, as the representa-

tive of the Frye-Bruhn Company, of Seattle, opened

in Skagway, in this Division of Alaska, a meat mar-

ket. This business continued until the late winter

or early spring of 1899, when some differences arose

between Meyer and his business associate, the Fr}^-

Bruhn Co. He then began the suit No. 849, for an

accounting, employing Price & Stevens and John F.

Malony as his attorneys. In the meantime, he ceased

his business relations with the Frye-Bruhn Co., and

entering into a new business arrangement with an-

other Seattle meat concern, Carstens Bros., opened

and conducted a market for them in Skagway. In

June of that year, as already stated, the firm of

Malony & Cobb was formed. Shortly thereafter,

Cobb was in Skagway and had an interview with

Meyer, in which he and Meyer went over the case No.

849. Cobb asserts that this is the first he knew of the

cause, and that at this time he was unaware that Ma-

lony had already been employed in the case. It was

on this occasion that the conversation over the firm's

compensation in the case occurred, and in which Cobl)

contends that it was agreed between Meyer and him-

self that this firm was to receive a retainer of $1,000,

and such further compensation at the end of the

litigation as the services rendered should be worth.

Meyer, however, while conceding the meeting and the

discussion of the subject of fees, asserts that the
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$1,000 was to l)e the full compensation. This suit

was referred to and tried before a referee. A large

amount of testimony was taken, some of it by deposi-

tion at Seattle, the balance 1)efoi*e the referee at hear-

ings held at Skagway and Juneau. The matter was

argued before the referee, reargued before the Court;

was sent back to the referee, argued there again, and

again before the Court. The accounting in the case

seems to have been of rather an intricate nature, in-

volving considerable and laborious effort on the part

of all counsel. Though the evidence in the cause at

bar upon the subject of the amount and division of

the labor of counsel in that case is more or less in-

definite and general, it is, I think, plain, that Stevens,

of Price & Stevens, conducted the principal part of

the taking of the testimony, though Cobl) was present

and assisted at the hearings before the referee. The

pleadings filed in the case seem to have been prepared

at Skagway by Price & Stevens. The work incident

to the various arguments was borne by l)()th firms,

apparently, though it is impossible from the evidence

to say what portion each did. The decree in the

cause which was entered on March 21, 1902, awarded

to the plaintiff, this relator, the sum of $2,()0:3.62

out of certain funds then lying in the Registry of the

Court. It is ovc]' tlic disposition of this money that

the present controversy arose.

But before considering flic disposal of this fund,

ii will be wise to go back to tlie cause Carstens Bros,

vs. Frye-Bruhn Co., No. 957. During the same sum-

mer, that of 1899, Cobl) had a 1alk with Mcyci- ahoiit



The United States of America. 45

this action, and Me.yer employed his firm and Price

& Stevens to bring it. So far, Meyer and Col^b agree.

Bnt from this part on, their accounts of the employ-

ment differ radically, Meyer contending that the em-

ployment of Malony & Cobb was specifically for Car-

stens Bros., while Cobb asserts with equal positive-

ness that Meyer told him the action was to ]3e brought

for his, Meyer's, use and benefit, and that he, Meyei-,

would pay for it. This case was tried. Meyer

neither appeared nor answered in the action, but was

a witness for the plaintiff. The Frye-Bruhn Com-

pany defended, and obtained the verdict.

Some time before the decree was rendered in the

suit No. 849, a money judgment had been obtained

against Meyer by one of the Fryes in the State of

Washington. That judgment was assigned to the

Frye-Bruhn Co., and the action No. 223-A was com-

menced in this jurisdiction on that judgment. Im-

mediatel.v a decree was rendered in No. 849, an ap-

plication was made for an order restraining Meyer

from withdrawing this fund from the Registry, and

a temporary restraining order obtained. In the

meantime, Malony & Cobb had filed their lien for

$1,000 for attorneys' fees against the decree in Cause

No.. 849.

In cause No. 2'23-A, Malony & Cobb appeared to de-

fend their lien, and 0])])osed the injunction. But no

defense was attempted, nor were any steps taken b.y

Meyer or by Malony & Cobb than those mentioned.

On April 14, 1903, an order of Court was made al-

lowing Malony & Cobb the sum of $1,000, as attor-

neys' fees in Cause No. 849, and permitting them to
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withdraw that amount from the fund in the Registry

of the Court. The injunction as to the fund of

$2603.62 was vacated generally. The order made on

the attorne.ys' fees did not specifically pass upon the

tpiestion as to whether or not the $1,000 was full com-

pensation for services in Cause No. 849.

On April 23, 1903, the entire amount of $2,603.62

was withdrawn from the Registry of the Court. The

book entitled "Fees of Officers and Miscellaneous

Accounts," in which the "Registry of Court Funds"

was then kept, contains a receipt for the amount,

signed by defendant. There are also in the files of

the office of the clerk a series of bank checks and re-

ceipts relating to the transaction. The checks are

two in number, signed by the then Clerk of the Court.

They bear consecutive numbers, and both are dated

April 23, 1903, The first is for $750, payable to the

order of J. G. Price. It is indorsed by Price, and

appears from the stamp of the bank on which it was

drawn to have been paid on April 29, 1903. The

second check is for $1871.12^:2 and is payable to the

order of Malony & Cobb, and bears the "paid" stamp

of the bank, dated April 23, 1903, the day on wliich

it was drawn. It was indorsed by Malony & Cobb.

These two checks are respectively Plaintiff's Ex-

hibits 28 and 27, in evidence.

The two receipts mentioned were both marked for

identification as Defendant's Exhibits "A" and "B."

One of them only, Exhibit "A," was offei'ed in evi-

dence. This is a recei]jt to W. J. Hills for "$750.00,

account cause Herman Meyer vs. Frye-Bruhn Com-

pany, No. 849," and is signed "J. 0. Price, one att'y
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for Herman Meyer." Tins receipt bears date

"April 23, 1903." Eventually, a judgment was en-

tered against Meyer in Frye-Bruhn Company vs.

Herman Meyer, No. 223-A, on tlie Washington judg-

ment. This ended the series of actions upon which

one of the charges in the case at bar is based.

Briefly stated, the contentions of the relator and

the defendant are as follows : Meyer claims that de-

fendant withdrew the entire fund over and above the

$1,000 covered by his firm's lien, without authority

and without either his knowledge or consent ; that he,

defendant, paid over to Price the sum of $750, with-

out authority and without relator's knowledge or

consent and that defendant has appropriated the bal-

ance to his own uses; that he and defendant after-

ward had a settlement in which they agreed upon a

balance of $853 in his, Meyer's favor, and that de-

fendant promised to send that sum to him at Seattle

;

that defendant has never kept that promise, and has

refused and neglected to answer his requests for pay-

ment and his inquiries about the matter. The de-

fendant denies that such was the arrangement, but,

on the other hand, asserts that at the time the funds

were withdrawn from the Registry, Meyer was in-

debted to his firm in a large sum for services and ex-

penses, as follows : $2,500 for services, and $900 ex-

penses and disbursements in Cause No. 849; $500,

services in No. 957 and $250 in No. 223-A ; that in

1902, Me3'er closed his 1)usiness in this part of the

territory and went to the westward, and that before

going the.y talked the matter over ; that he had given

Meyer the receipts and vouchers for the expenses and
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disbursements, and that Clever had tohl defendant

that he was without the funds to pay the fees and

that he and liis firm wouKl have to look to that mone.y

in the Registry fund to satisfy their bill; that, ])ur-

suant to that arrangement, he withdrew the $1871.-

62Vi> remaining after Price had drawn down $750

for his fees; had ])aid the cou.rt costs of $17.50 and

had applied the balance to the bill of his firm. This

arrangement is denied l>y relator.

In 1906, Meyer, through his attorneys Shackleford

& Lyons, made a written demand on ^lalony & Col)!)

for an accounting. To tliis, Malony & Co])b replied

in substance that they had settled with Meyer. The

letters are, respectively. Plaintiff's Exhibits Nos. 5

and 6. In January, 1907, this proceeding was l)egun.

Thereafter, and before this cause came to trial, Meyer

brought an action against Malony & Co))]) to I'ccover

$1603.62, the balance of the amount drawn from tlic

Registry on April 23, 1903, after deducting the $1,000

allowed under their attorneys' lien. Malony & Cobb

appeared and answered, admitting the withdrawal

of $1,817.62 only, and setting up three separate af-

firmative defenses, based u])()n services alleged to

have been rendered by them in Causes 849, 957 and

223-A, and disbursements and ex]>enses in No. 849.

Issue was joined on the countci'claims, and in Mavh
last the cause was tried b>' a ,jiir>', a \('rdict Cor

$1,033,621/. being I'etui'ued for tlie plaint iff, this iv-

lator. On that trial, Cobb was the principal and

most impoi-tant witness for defendant.

This cause was set to follow the trial of llic former

cause, and the relatoi* obtained leave and did lik;
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an amended and supplemental information, in which

the first charge was reiterated and eight new charges

were set up alleging perjury and false swearing by

the defendant in the pleadings and in the course of

the trial of the former case,. Issue was joined and

each charge specifically denied. The issues having

been settled, it was stipulated in open court by coun-

sel for relator and defendant that, inasmuch as the

evidence in this proceeding would be practically the

same as that adduced in the case of Meyer vs. Malony

& Cobb just tried, this proceeding should be sub-

mitted on the record of that case, and that counsel

were to file briefs. This has been done, and the Court

in passing upon this controversy is therefore bound,

perhaps unfortunately for all concerned, by the ret?-

ord in that case, and, aside from that record and the

pleadings herein, it can look nowhere else for infor-

mation to guide it in determining the cause justly to

the defendant and to the public and itself as well.

The charges preferred against the defendant may be

divided into two general classes:

First, those charging the defendant with miscon-

duct in the practice of the profession, and

,

Second, those charging acts and conduct on de-

fendant's part as an individual and not in a profes-

sional capacit}' which, if true, are such as to evi-

dence a lack of personal lionest,y and integrity that

would render him unworthy of public confidence and

an improper person to continue longer as an officer

of the court and a member of this or any other bar.

In the first of these classes is found the original

charge, which is the first set up in the amended and
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supplemental complaint. In the second class are

the charges of perjury and false swearing. These

may be again classified, but this classification will

be pointed out when the consideration of them is

reached. It is alleged in the information with re-

spect to these charges that the defendant acted "un-

lawfully, wrongfully and fraudulently, contrary to

his duties as an attorney." These acts, i. e., the act

of testifying, was in his capacity as an individual,

not as an attorney, but so far as this proceeding is

concerned, such conduct, wdiether in a personal or

professional capacity, would, if proven, demonstrate

a lack of personal honesty and integrity that would

be fatal to an attorney's standing and usefulness at

the bar, and would necessitate, for the ])rotection of

the court, the profession and the public which seeks

the aid of the Court and law\ver to adjust its differ-

ences, the remoA'al of the offender.

But to return to the first specification of charges,

that which falls within the first class. This charge

is tersely stated in the amended and supplemental

information in three i)aragraphs as follows:

"That * * * on or about the 23d day of April,

1903, the defendant John II. Cobb, without any au-

thority to do so in the premises, and without the

knowledge and consent of this ]jlaintiff*, did withdraw

from the Registry of tlie Coui-t the sum of two thou-

sand six hundred and thi-ee and 62/l()0 (j|^2,()03.()2),

and did thereaftei- ai)])i'()priat(' tlic sauic to liis own

use, and has failed, neglected and refused to account

for the same to the relator."
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''That from time to time since the withdrawal of

said funds from the Registry of the Court, tlie said

John H. Cobb has been requested orally and in writ-

ing to account for the same and pay the same to the

relator, and that at all times the said John H. Cobb

has failed, refused and neglected to account for or

pay the same, and has further failed, refused or

neglected to answer the communications of plaintitf

requesting information concerning the same."

"That on or about the 6th da.y of January, 1905,

said John H. Cobb agreed to pay the said relator the

sum of eight hundred and fifty-three dollars ($853),

balance stated b.y him to be due to the relator out of

said money, but he has failed, refused and neglected

to account for or pay the same, or any part thereof,

to the relator."

When analyzed, these paragraphs may be reduced

to the following:

1. That defendant withdrew $2,608.62 from the

Registry of the Court (a) without the authority and

(b) without the knowledge or consent of the relatoi'.

(2) That he improperly appropriated the same to

his own use. (3) That he failed and refused to ac-

count for it. (4) That, though he has been requested

at various times to account for the funds, (a) he has

neither accounted therefor nor paid over any part

thereof, and (b) he has never answered plaintiff's

communications requesting information concerning

it. (5) That on January 6, 1905, though (a) he

stated to relator that there was a balance of $853 due

relator and (b) he agreed to pay this balance to re-
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lator, lie has never paid this baUmec, nor any part

of it.

Returning now to the tirst of these: The evidence

supports the contention of the defendant that he did

not withdraw the entire $2,603.62 from the Registry,

though he did receipt for that amount on the hook

containing the account of funds in the Registry of

tlie Court, The evidence shows that $750 of that

amount was paid by the Clerk of the Court, by check,

Plaintiff's Exhibit No. 28, dated April 23, 1903, to

John G. Price, one of Meyer's attorneys; that the

balance of the fund, $1,871.62, was paid by the Clerk

of the Court by check, Plaintiff's Exhibit No. 27,

dated April 23, 1903, to defendant's firm; that the

court costs, amounting to $17.50, were paid l)y de-

fendant on April 23, 1903. It appears from other

evidence in the case that Price left Skagway for

Juneau, on the Steamship "Humboldt," on A]n'il

28, 1903, and cashed the check for $750 on tlu^ follow-

ing day, April 29, 1903, at Juneau. What arrange-

ments were made at the clerk's office about the ])ay-

ment of the $750 to Price, wlietlier the check was lield

for him by Cobl) or ])y the (Merk, or mailed to him

by the one or the other, does not ai)])ear in the evi-

dence. Though tlie recei])t was signed by Price and

bears even date witli tlie clieck, it does not follow that

Price was in Jiiiican .-it that time. It is to l)e re-

gretted that the receipt of Malony & Cobb ])eariiig

date April 23, 1903, is not in evidence, as a com])ari-

son of the two papers would ))e interesting, in con-

nection with the other testimony on the su])J('ct of

Price's presence at the clerk's office on lliat day.
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However, the preponderance of the testimony is to

the effect that the amount of the fund withdrawn by

defendant's firm was $1,871,621/2 and that out of the

amount so drawn he i^aid certain court costs amount-

ing to $17.50, leaving the bahmce $1,853.62. And
now what was his authority to withdraw fu.nds for

his client? He held an order of the Court permit-

ting the withdrawal of $1,000, the amount for which

his firm had filed a lien. As to the balance, $853.62,

he had, as one of the attorney's of record for Meyer,

his employment as such, standing unrevoked, au-

thority to draw down that sum, or any other sum that

might have been decreed to his client in that cause.

It is undoubted that an attorney may collect a judg-

ment in favor of his client and satisfy the record,

provided his employment as attorney stands unre-

voked at the time he so acts. But when he takes

charge of the fund, there springs at once into exist-

ence a trust relation between himself and his client

as to the fund.^ and he is bound to account to the client

therefor.

It is, I think, clear that defendant had a legal right

to withdraw the $853 from the Registry, and it was

immaterial whether or not his client, Meyer, at the

time, knew of it, or specially authorized it. In law,

the client contemplated such action when he em-

ployed defendant as his attorney, and that authoi-ity

remained while Cobl^ continued in that capacity."

The second portion of this charge is that he ap-

propriated the money withdrawn to his own use.

There is really no controversy over the $1,000 cov-

ered Ijy the lien and ordered paid by the Court, so
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that in the further discussion of the amount with-

draAvn from the Registry it should be understood that

reference is had to the balance, of $853.62, after de-

ducting the $1,000 from the amount withdrawn by

defendant. It is admitted by defendant that the

money was retained by the firm, but he contends that

it was applied to the payment of certain fees for legal

services rendered for Meyer in the three causes Nos.

849, 957 and 223-A. In this question are involved a

number of others, to wit

:

1. What was tlie agreement between Meyer and

^lalony & Cobb as to (a) compensation in Cause No.

849, (b) as to employment and compensation in

Cause No. 957, (c) as to employment in Cause No.

223-A.

2. As to services rendered in each of these cases,

and for whom.

These questions were among those submitted to

the trial jury in the preceding case. It is apparent

from the verdict returned that the jury found against

the defendant's contention on the question of employ-

ment and compensation. There was, however, a

serious contention between the parties, and much

evidence was adduced upon this subject, the pre-

ponderance of which, in my opinion, supports tlic

plaintiff's contention. These contentions of the de-

fendants were set up in that case as counterclaims,

and, though the relator asserts that these defenses

were not made in good faith, I think, on the whole,

that the evidence is against that, with perliaps the

exception of the allegation of $900 expenses and dis-

bursements in connection set up in Cause No. 849.

This claim was not submitted to the jury.
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There is nothing in the evidence to sliow that it

was not a bona fide contention on the part of the

defendant's finn that they were entitled to more

compensation and that the money was retained by

them for that purpose. Whether or not they would

be able to convince a jury that they were entitled

thereto was another question. The result of the

trial showed that they were not. In the third and

fourth subdivisions of this first charge, it is alleged

that defendant failed, neglected and refused to ac-

count for the money, and that he ignored relator's

requests for an accounting and for information

about the matter. This, he was under obligation to

do, no matter his contention might be as to the in-

debtedness between himself and his client. There

seems to be nothing in the evidence, however, ex-

cept general statements b,y the relator, to substan-

tiate the charge that the defendant personally had

failed to answer communications, and the charge

that he has failed to account to relator is disposed

of by the charge that on January 6, 1905, he had

stated to relator that there was a balance of $853

due him and that he promised to pa.y. It is thus

admitted by relator that he had had an accounting

with defendant and that they had struck a balance

in relator's favor which the defendant had promised

to pay. But the defendant, while denying any such

accounting, asserts a meeting with Meyer at a dif-

ferent time, in which they went over their matters

and Meyer told him to look to the fund in the Regis-

try of the Court, and that he had at that time turned

over to Meyer all receipts and vouchers for expenses
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and disbursements. On tins subject of an account-

ing, the evidence is conflicting, and neither version is

corroborated to any extent.

It is next charged that, on January 6, 1905, de-

fendant stated to Meyer that there was a balance

of $853 in his favor, and that he would pay it. An
examination of the evidence in the action and the

amount of the verdict indicates this to be the view

adopted by the jury. The defendant does not as-

sert pa3^ment, but, as already" mentioned, asserts a

different settlement. It may be thought that, be-

cause the jury in the former action has found

against the defendant on the same evidence as that

now before the Court, the Court should find against

the defendant and that the disbursement of the de-

fendant is the necessary result. That, by no means,

follows. The two causes, though tried on the same

evidence, are entirel}' different in character and pur-

pose, the one being an action for the recovery of

money in which the defendants set up as counter-

claims, debts alleged to be due from plaintiff' to

them. The question ujjon whicdi the jury passed in

that action, when reduced to its simplest form, was

this; in whose favor did the account stand as be-

tween the parties, and this was decided on a mere

preponderance of the evidence. There were no pre-

sumptions in favor of either plaintiff* or defendant.

The other, the proceeding at bar, is one which,

while neither technically nor in the contemplation

of the law, a criminal cause, is fraught with conse-

quences to a defendant (juite as serious, and in some

i-espects more cahimitous, than is tlie ordinary ci'ini-
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inal cause. He, who is an officer of the Court, upon

whom by every h^w or rule of conduct, be it legal,

ethical or moral, is imposed the duty of dealing

fairly, honestly and justly, with litigants, juries and

courts, is charged with professional misconduct,

which means that he is accused not only with having

violated the obligations which his office of attorney

liave placed upon him, but with having prostituted

his honor and integrity as a man and a citizen as

well. The courts of the land have justly said that,

when an attorney is thus charged, he shall have no

less a chance than as though he had been brought to

the criminal bar upon a charge that might deprive

him of his liberty, for the consequences of disbar-

ment, which renders him a Pariah of the bar and re-

sults in public condemnation, obloquy and disgrace,

are quite as serious as the conviction of a crime.

Consequently, the burden of proving the charge is

placed upon him who prefers it, and the defendant

is presumed to be innocent of the charges against

him until the contrary appears. In re Wellcome, 59

Pac. 445 (Mont.); In re Catron, 43 Pac. 724; In re

Cobb, 84 Cal. 550; S. C, 24 Pac. 293; People vs. Ben-

son (24 Colo.) 51 Pac. 481; In re Clink, 117 Mich.

G19; In re Evans, 22 Utah, 366; S. C, 62 Pac. 913.

In this proceeding, the defendant is entitled

throughout the case to the presumption that he is

innocent of the charges, and this presumption must

be overcome by the evidence. Thus, it will be seen

that it does not follow, because a jury upon the same

evidence finds the defendants indebted to the plain-

tiff, that one of these defendants is guilty of pro-
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fessional misconduct, or that the evidence estab-

lishes that fact, or that the reverse of the proposi-

tion would be true.

But, while it is apparent from the verdict that the

jury concluded that there had been an accounting on

the basis for which the relator contends and a

promise by defendant to pay the balance, it is a

question of fact upon which men might reasonably

differ, and, though, in my opinion, the record sup-

ports that verdict, the evidence, being conflicting, is

not so convincing and free from doubt as to over-

come the presumption of innocence to which defend-

ant is entitled and thus warrant the Court in adopt-

ing the drastic measure of striking the defendant

from the rolls and depriving him of his profession.

In re Stevans, 84 Cal. 77; Ex rel. McCormick vs.

Winton, 11 Ore. 456.

We turn now to the second class of specifications;

that is, those charging misconduct on the trial in tlie

form of perjury and false swearing by the defendant

while under oath. Before entering into the discus-

sion of these charges, which differ from the former

in several respects, the principal being that they

charge the commission of a crime, it will ])e well to

ascertain the status of a proceeding of this charac-

ter. As already indicated, it is genei*ally conceded

by the courts and text writers that the proceeding is

civil in its nature and collateral to any criminal

prosecution })y indictment. 6 Encyc. \\ & P. 709.

'^IMiis becomes at once apparent when its purposes

are considered. All courts possess as a necessarj'

and inherent incident to tlic power to admit attor-
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neys to their bar, the right to remove them for un-

worthy conduct. 3 Am. & Eng. Encyc. of Law, 2d

cd., p. 300; In re Percy, 36 N. Y. 651; Ex parte

Robinson, 19 Wall 504.

Mr. Justice Field in the case Ex parte Garland,

4th Wall. 333, says, "Attorneys hold their office dur-

"ing good behavior, and can only be deprived of it

"for misconduct ascertained and declared by tho

"judgment of the Court * * *." The power to dis-

bar, then, is not to be exercised for the purpose of

punishing the attorney, but for the protection of the

Court and the public from those unfit, because of a

lack of personal honesty and integrity or of good

morals, to maintain the relations of confidence and

trust that must exist between the Court and its

officers and between attorney and client. This

power of disbarment, however, where the miscon-

duct with which the attorney is charged is indict-

able, should be exercised with great care and cau-

tion. State ex rel. McCormick vs. Winton, 11 Ore.

456.

What then is this second class of charges'? They,

for convenience sake, may be classified further as

follows: (a) Those of alleged perjury and false

swearing asserted to have been committed in the

verification of the answer of Malony & Cobb in the

civil action, (b) Those of asserted perjuries and

false swearing alleged to have been committed by

the defendant while testifying under oath in that

action. For the purposes of this decision, class h

may be subdivided into (1) those charges which are

supported, either entirely or principally, by the
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testimony of the relator. (2) Those in which evi-

dence other than the rehitor's testimony is relied

npon to establish the charges.

(a) This charge is contained in tlie seventh speci-

fication and is as follows:

"That the defendant nnlawfnlly, wrongfnlly and

frandnlently, '^ * * did falsely swear and commit

j^erjnry in the following respects, to wit:

"Did willfnlly, falsel.y and nntrnthfnlly state, un-

der oath, in a certain answer filed in the aforemen-

tioned cause by Herman Meyer, Plaintiff, vs.

Malony & Cobb, Defendants, that no pa3Tiient had

been made to the fii-m of Malony & Cobb for services

in the case of Carstens Bros. vs. Frye Bruhn & Com-

]janv, which statement made under oath was false

and untrue."

The charge of perjury and false swearing con-

tained in this specification is denied by the defend-

ant in his answer herein. Perjury is an assertion

made upon an oath duly administered in a judicial

proceeding or in due course of justice, of the trutli

of some matter of fact material to the question

pending in that proceeding, which the person making-

it does not believe to be true when he makes it, or

on which he knows himself to ])e ignorant. 18 Am.

& Eng. Encyc. of Law, 1st Ed., p. ;]01; 2 Wharton's

Crim. Law, sec, 1245; 2 liishop's New Crim. Law,

sees. 1014, et seq. The defendant is also charged

with false swearing, ))ut I a])i)rclicnd tliat this term

is not used by tlic plcndcr in its tccluiical sense,

since false swearing consists in making false state-

ments undei- oath in some i)i'ocee(liug not judicial,

1
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Wharton's Crim. Law, sec. 1244. We must, there-

fore, in the examination of these charges and the

evidence bearing thereon, keep in mind the essen-

tials of perjury; i. e.; (a) a statement under oath

(b) of a matter of fact material to the question de-

pending in that proceeding (c) which the asserter

does not believe to be true when he makes it, or on

which he knows liimself to be ignorant.

The answer of the defendant in the case of Me}'er

vs. Malony & Cobb, at paragraph 2 of the second

counterclaim, following the allegations of employ-

ment, rendition of services and the ])romise to i^iay

therefor, contains the following:

"That, though often requested, plaintiff has here-

tofore failed and refused and still fails and refuses

to pay defendant for said services, or an}^ part there-

of."

This answer is verified by this defendant in his

capacity as one of the defendants in that case, in the

following language

:

"I am one of the defendants above named. I

have read the above and foregoing answer and cross-

complaint, and the matters therein stated are true

as I verily believe."

This verification is not an absolute and unqualified

statement that the matters set up in the answer are

true, but is in the usual and ordinary form; that is,

that the verifier believes them to be true. It there-

fore becomes a question as to what his belief was on

this subject at that time. The evidence on this sub-

ject is all documentary or written, aside from the

testimony of Meyer and the defendant. The Plain-
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tiff's Exhibit No. 23 is a receipt on a bill-head of the

Arctic Meat Co., as follows:

June 23, 1900.

Received of Herman Meyer for Carstens Bros, the

sum of $100.00/100 one hundred dollars, on account

of fees in case of Carstens Bros. vs. Frye Bruhn Co.,

et al.

(Signed) MALONY & COBB,
Per COBB.

The other written evidence w^as Plaintiff's Ex-

hibit No. 31, being the tliird item on page 22 of the

daybook of Malony & Cobb, under date July 2, 1900.

This item was as follows:

Dr. Cr.

Herman Meyer,

By cash on acct. 100.00

Defendant asserts in his answer in the case at bar

that he had no independent recollection of the trans-

action evidenced by these exhibits, which are con-

cededly genuine. There is certainly nothing in the

books of Malony & Cobb to refresh one's recollection

on that subject, and, though these books, so far as

the account with Meyer, and particularly the item

Plaintiff's Exhibit No. 31 are concerned, indicate a

most unbusinesslike style of bookkeeping. They do

not, even Avith Cobb's receipt for the money, estab-

lish that at the time Cobb verified the answer in ques-

tion there was a knowledge on his part of the falsity

of that allegation. This charge, then, is not sus-

tained by the evidence.

(b-1) Charges of perjury wdiich are sui>ported,

either entirely or principally by the testimony of the
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relator. These are the second, third and eighth

specifications, namely, that the defendant—''unlaw-

fully, Avillfully and fraudulently * * * did falsel>^

swear and commit perjury in the following respects,

to wit

:

'' (2) Did willfully, untruthfully and falsely state

under oath that he did not see the relator Herman

Meyer, in the month of November, 1902, which state-

ment is false and untrue.

''(3) Did willfully, falsely and untruthfully

swear and state under oath that he did not execute

the date upon the body of a certain I. O. U. signed

by the said J. H. Cobb on the 22d day of November,

1902, which statement was false and untrue.

"(8) And did willfully, falsely and untruthfully

state under oath that he was employed by the said

Herman Meyer and that the said Herman Meyer in

so emplojdng him in said cause of Carstens Brothers

vs. Frye, Bruhn & Company, was acting personally

and not on l3ehalf of the firm of Carstens Brothers,

which statement was false and untrue."

To each of these charges, the defendant, in his an-

swer, interposes a specific denial and, admitting that

he made the several assertions, or those in substance,

reasserts their truth. An examination of the record

discloses that the principal evidence tending to sup-

port the charges in each specification is that of the

relator, and that his testimony on these particulars

has but little (corroboration. The credibility of the

relator was so shaken during the trial by character

witnesses and by contradictions of his evidence that

I am unable to give his testimony that degree of
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credence wliicli ^YO^lld warrant a serious considera-

tion of these charges, since it could not when so dis-

credited even with what meager corroboration is to

be found in the record, overcome the presumption of

innocence to which the defendant is entitled, and the

denials of the defendant. These charges, therefore,

will be passed over without further examination or

comment.

(b-2) These charges are contained in the first,

foui-th, fifth and sixth specifications.

The first of these four remaining charges is

—

"That the defendant unlawfully, wrongfully and

fraudulently * * * did falsely swear and commit

perjury in the following respects, to wit:

(1) Did falsely, willfully and untruthfully swear

upon the trial of said cause that Herman Meyer

never paid the defendants, J. H. Cobb and John F.

Malony, the sum of one hundred dollars ($100) dur-

ing the month of January, 1900, and that said state-

ment so given under oath was false and untrue."

To the charge of perjury and false swearing con-

tained in this specification, the defendant in his an-

swer makes specific denial, and

"* * * states the truth and fac-t to be in regard

thereto that the defendant testified * * * in sub-

stance that he did not recollect receiving any money

from Herman Meyer in the month of January, 1900

;

that his recollection was very ])ositive upon that sub-

ject, as ]jositive as it could be about anything that

occurred that long ago. The defendant had already

testified that foi'cvei-y cent of money ever paid him ])y

* * * Meyer, he had gixcn receipts and voiu-liei's,
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and had demanded their production, and that such

production had been refused. That, notwithstand-

ing, without being exhibited the particuhir voucher

for the payment of said money, he was compelled to

testify to his best recollection concerning the same,

and did so ; that, as soon as the ch^ck dated January

30, 1900, was exhibted to him, which check is marked

Plaintiff's Exhibit No. 10 in said cause^ the defend-

ant testified to the endorsement thereon and that he

received the money; that the defendant at the time,

and even as .yet, has no recollection whatsoever as to

seeing the relator Herman Meyer in Skagway in the

month of January, 1900, and has no independent

recollection of said check itself."

While these allegations of the answer are, of

course, largely evidentiary and perhaps are not

technically a part of the pleadings, still, in view of

the fact that this cause was tried vipon the record of

another action, and that no evidence has been spe-

cially taken in this proceeding, they serve the pur-

]3ose of putting before the Court the defendant's at-

titude toward the charges.

At the outset, it is well to note that the transaction

in question occurred some seven years before the

trial on which defendant was testifying. Experi-

ence has demonstrated that hiunan memory is not

generally accurate or reliable after a lapse of many

years. The evidence bearing on this subject runs

through the direct and cross-examination of the de-

fendant. On the direct examination (Record, page

132) in answer to this question by his counsel,
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Q. "State what sum or sums at any time that ^'ou

ever l-eceiA'ed from Mr. Meyer, if any?" defendant

answered, "I don't just recollect what money ^leyer

did pay me. He paid me a little money on two or

three occasions, and I gave him receipts for it. If

he will produce them, I can tell exactly. He paid a

little money up in Skagway, I think, once on a hotel

l)ill. Just what it was I could not say. I gave him

receii^ts for it. I wouldn't undertake to state from

memory what money Meyer paid me."

The statement given in the answer, "If he will

produce them, I can tell exactly," is far from a de-

mand for the production of the receipts, and was not

so regarded on the trial. Nor was the relator be-

cause of it under any obligation to even reply there-

to. The receipts and vouchers for which a demand

was made w^ere such as would run to defendant or

his firm from third persons, and which were alleged

to have been attached to the statement asserted by

defendant to have been delivered to Meyer some

years prior to the trial. They were of an entirely

different character from those to which he refers in

his answer above.

Again, on the direct examination of the defendant,

]). 142, replying to the question, "State what, if any

sums, he ever paid you for expenses, if anything?"

]k; testified, "I think on one occasion he gave me a

luuidred dollars, and I think he paid a hotel bill at

Skagway at one time. That is all I can definitely

i('iiiem})er." This answer contains something fur-

ther, which was stricken as not responsive to the

question.
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We now come to the testimony relating particu-

larly to the charge specified. Meyer, on his cross-

examination (Eecord, page 54), after having testi-

fied to the pa\anent of $100 to Malony in March,

1899, stated, "I think I paid $100 in January, 1900.

(Q.) '' Whereabouts r' (A) ''I think at Skag-

way." (Q.) "Did you get any receipt for if?"

(A) "I don't know whether I did or not." (Q)

"Have you looked to seeT' (A) ''No, I have not

looked to see."

This matter was not again referred to until in the

latter part of the defendant's direct examination

(Record, page 116) where he was asked, "If Her-

man Meyer in the month of January, 1900, ]3aid you

a hundred dollars at Skagway." He answered

—

"He did not. I didn't see Mr. Meyer at all in the

month of January of that year. I am positive of

that fact for the reason that I only left Juneau on

one occasion during January, 1900. The fact is im-

pressed on my memory from the fact that it was the

trip of the "Seattle" when she broke her shaft and

was taken in by the "Cottage City." When we

reached Skagway, there was a heavy stonn raging

and none of us went up town at all."

The subject was again reverted to on the cross-

examination of the defendant at pages 151 to 153 in

the record. This testimony is as follows

:

"Q. Then, there is one thing you are positive

about, and that is that you didn't see Mr. Meyer and

that you never received $100, as testified by him on

his direct examination, in January, 1900?

A. I am very positive I didn't.
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Q. You are as positive of that statement as any

statement yon have made in this ease?

A. I am as positive about that statement as I can

be about anything that occurred that long ago. If

he ])aid me any money at that time, it was not in

Skagway, as he testified.

Q. Did he testif}^ that he paid you that in 8kag-

way ? A. I so understood him.

Q. Did he pay you any money at that time that

you recollect of? A. Not that I recollect of.

Q. You want the jury to understand that he did

not?

A. I want the jury to understand what I say,

that I have no recollection of his payment of money

in January, and he certainly didn't in Skagway.

Q. When you testified on your direct examination

that he did not pay you any money in January, 1900,

you want the jury to understand that he did not ])ay

you any money anywdiere at that time?

A. I want them to understand what I said.

Q. You didn't say anything about paying it at

Skagway?

A. I don't rememljcr whether I did or not.

Q. Whose handwriting is that endorsed on there ?

A. That is my handwriting.

Q. Now look at the check and correct your testi-

mony, if you desire.

(Witness refers to che(;k.)

A. AVclI, that is a check dated Jaijuary ;iOtli, the

Bankof Alaska, p;i id Jamiary 29th, 1900, at Skag-

way, Alaska, ])aya]jlc to Malony & Cobb, and en-

dorsed by me.
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Q. What have you now to say as to having re-

ceived $100.00 from him in January, 1900 <?

A. I suppose I got that money from him on the

last of January, 1900/'

The check was offered without objection and re-

ceived in evidence as Plaintiif 's Exhibit No. 10.

The foregoing, so far as I have been able to dis-

cover, from a perusal of the record, is all the evi-

dence bearing upon the charge under consideration.

That the assertion charged as constituting the per-

jury was material is beyond a doubt. The particu-

lar language was stronger and more positive than

that charged, and it was untrue. But, in order to

ascertain the state of the defendant's mind at the

time he testified, it is, I think, necessary to consider

all the evidence bearing upon pajaiients made to him,

which is given above. His testimony on the general

subject of pajTuents made to him and his answers on

cross-examination relating to this payment of Jan-

uary, 1900, very materially qualified the absolute

statement specified. The evidence fails to establish

the willful or known falsity of the assertion when

made, though it does disclose that the defendant was

recklessly making sweeping statements concerning

facts which occurred long before, without having

either refreshed his memory or without attempting

to qualify his statements until pressed b,y the adverse

part,y. This is characteristic of the defendant, and

is apparent through the entire record in the case,

where defendant in a number of instances has made

assertions of fact which are shown by the evidence to

be untrue, and which, when pressed by counsel on
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cross-examination, lie modified or qualified. While

these do not of themselves constitute perjury, the}

do, to characterize it mildly, border on what is known

in the profession as sharp practice ; and, though the

defendant was at the time acting in a personal and

not in a legal capacity, as a witness, yet it is impos-

sible in such an instance to segregate his personal

from his professional attitude and methods. Con-

sequently, it must in a way be gauged by profes-

sional standards. Such methods as these are never

adopted by attorneys, in either their private or pub-

lic capacity, who have a regard for the honor of the

profession or their own standing in it. Nor do such

methods commend the person who uses them to liti-

gants, jurors or Court. The effort of the lawyer

who would stand well in his profession, and who

seeks the confidence and respect of the courts, his

fellows at the bar and the public generally, is always

toward accuracy of statement and fair practice in

all respects. Were the defendant a young man, just

entering upon the practice of his profession, youth,

inexperience or ignorance of the ethics of liis pro-

fession might mitigate or in some degree excuse such

an attitude. But the defendant is neither inex-

perienced nor ignorant, and he is no longer young,

either in years or in the ])rofession. In his brief in

this matter, he quotes a celebrated passage from a

celebrated author, "But he who filches from me my
good name, steals that which not enriches him, but

Jeaves me poor indeed." None will gainsay the

truth of these words. But, in the opinion of the

Court, a man's good name is, first of all, in his own
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keeping, and lie who wonld protect it from attacks

1)}^ others slionld b,v his own words and acts make it,

like Caesar's wife. In the instance of the lawyer,

this is best done by a strict conformance to the ethics

of his profession.

The next charge to be considered is that contained

in the fourth specification. It is as follows

:

"That the defendant herein unlawfully, wrong-

fully and fraudulently, did falsely swear and commit

perjury in the following respects, to wit

:

(4) Did falsely and untruthfully swear and state,

under oath that a certain order in Cause No. 223-A

on the docket of^this Court dissolving an injunction

heretofore issued in the said cause, prevented the

payment of two thousand six hundred three and

sixty-two one hundredths dollars ($2,603.62), here-

tofore mentioned, was made at The Town of Skag-

way, and at a term of Court at Skagway, Alaska, in

the month of April, 1903, which statement was false

and untrue."

Defendant, answering this specification, denies the

allegations and charges contained in it though he ad-

mits the incorrectness of the statement, asserts that

to be due to
'

' inadvertence '

' and '

' unintentional mix-

ing of terms," and calls attention to his correction

of the statement made on the stand. The record

bearing upon this charge exhibits more plainly than

that on the preceding charge the defendant's habit

of reckless and unqualified assertion. It would ]je

almost beyond belief that any man of intelligence,

and particularly an attorney of the long practice

and skill in the ]-)rofession which defendant has,
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would deliberately commit perjury on a subject too

readily susceptible of absolute proof as the matter

in question. The testimony was untrue, but later,

after he had been pressed on cross-examination and

had examined the records, he corrected his former

testimony. Were it possible to conceive that anyone

familiar with courts and court records w^ould be so

utterly foolish as to perjure himself on a question of

this kind, which it is not the record itself is, in m.y

opinion, not sufficient as a basis of finding of guilty

upon this charge.

The charge contained in the sixth specification is

much in the same category as the two last considered.

The specification is as follows

:

"That the defendant unlaw^fully, wrongfull}^ and

fraudulently, did falsely swear and commit perjury

in the following respects, to wit:

(6) Did willfully, falsely and untruthfully

swear and state under oath that he assisted in the

drawing of the amended bill of complaint in Cause

No. 849, entitled Herman Meyer, Plaintiif , vs. Frye-

Bruhn & Company, which said cause was pending in

the above-entitled court, which statement was false

and untrue."

The charge of perjury and false swearing is de-

nied by the defendant.. He asserts the truth to ])e

that his testimony on this subject was given accord-

ing to his best recollection. The record (pages IGl,

Ui2) on this subject is as follows:

"Q. Now, Mr. Cobb, referring to the main case,

the pleadings in that case were all drawn by the
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firm of Price & Stevens, weren't they? Case No.

849.

A. The answer upon which they went to trial—
not the answer I mean, but the complaint, Mr. Ste-

vens and myself drew. The original pleadings were

all drawn before I came into the case. There is one

September there.

The COURT.—Q. Yon stated the amended com

plaint?

Mr. COBB.—A.. The amended ])ill of complaint

was drawn by Mr. Stevens and I.

Mr. SHACKLEFORD.—Q. Yon refer, do you

not, to Defendants' Exhibit 'C?

A. Defendants' 'C for identification.

Q. Now, then, Mr. Cobb, I will ask you to turn

to the last page upon that exhibit and state to the

jury when that amended answer was sworn to.

A. It appears to have been sworn to the Gtli day

of April, 1899, before Morton E. Stevens, a notar}'

public. There is another amendment here that I

evidently made a mistake about. Let me have those

papers. There is two or three amended bills of com-

plaint in it. There is one pleading I know I pre-

pared, a bill of complaint or reply. I don't recall

which for sure. I have drawn many thousands of

papers since I have been up here and I cannot recol-

lect all the details of it offhand. My recollection of

it is that Mr. Stevens and myself prepared one of the

pleadings in the case, but I don't find it here.

Q. It was not this amended bill of complaint?
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A. I think we prepared an amended bill of com-

plaint too, bnt it was not that one.

Q. Was there another filed in the ease?

A. I couldn't tell you at this time. I know we

did a great deal of work on the pleadings. It was

not that one, I am satisfied now.

Q. What about the amended ]"ei)ly ?

A. I think we prepared the amended reply too.

Q. If those ]xipers were filed in this case it would

appear from the docket, wouldn't it?

A. It would ap])ear from the docket. I know I

did prepare one of the pleadings,—it ma}" have been

in reference to something else in connection with it.

It is impossible, the amount of ])apers that I work

on, to recall these matters 10 years ago."

This evidence fails in establishing the willful, false

swearing, though it is another very forcible exam])le

of defendant's hal)it of reckless assertion, wliicli has

already been adverted to, and u])()ii whicli sufficient

comment has already been made.

We now come to the last, and, in my opinion, the

most serious of the charges preferred. It is stated

. in the fifth spe<'ification, as follows

:

"That the defendant unlawfully, wrongfnlly and

fi'audulently did falsely swear and commit jx'i'jury

in the following respects, to wit:

(5) Did willfully, falsely and unti'nthf'ully swear

and state under oath that lie and one Jolni (J. Pi'ice,

of Skagway, came from the Town of Skagway to the

Town of Juneau, Alaska, on the same boat, on or

shortly i)ri(.r to the 23d of April, 1903, and that tlie

sairl I^ricc \v;is ])rcsent at the office of the Tlei-k of
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the District Court of Juneau, Alaska, on the 23d da}^

of April, 1903, and then and there received a check

for $750 out of the said sum of two thousand six

hundred and three and 62/100 dollars ($2,603.62)

heretofore described, which statement was false and

untrue. '

'

This specification contains the assertion of three

separate and distinct material facts, (a) That de-

fendant and Price came down to Juneau together on

the same boat, (b) That Price was at the office of

the Clerk of the Court at Juneau, on April 23, 1903,

and (c) that he. Price, then and there received a

check for $750, payable from the fund in Cause No.

849. The charge of perjurv and false swearing con-

tained in this specification is denied in the answer,

and defendant sets up what he alleges to be the truth

concerning his testimony. The statements referred

to in this specification upon the defendant's direct

examination (Record, pp. 135, 136) are as follows:

"Q. State, now, fully to the jury the circum-

stances under which this money was drawn down ?

A. Mr. Price was in Skagway. He had at that

time removed to Skagway. He was at Skagway at

the time the injunction was dissolved and we were

permitted to take down this money. We came down

to Juneau together. He wanted to draw a thousand

dollars and I objected and told him the circumstances

under which Mr. Meyer had left here and that I

thought that probably neither one of us would ever

get anything more out of Meyer.***** •if *

Q. What did you—tell the conversation.
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A. I said Mr. Price wanted a thousand dollars

and I objected and told liini the grounds of my ob-

jection.

The COUET.—Don't state \Yhat the grounds were.

A. Very well. He finally consented to draw

down $750.00. AYe came down here together and

came \\p to the clerk's office together and asked for

the money in the usual course of bnsiness. Mr.

Hills, I think it was Mr. Hills, the clerk at tliat time,

paid over the money. I don't recall how he paid it,

but after it was paid somebody suggested signing the

registry, the book which is introduced here. I signed

the registry.

Q. Then, that $750.00 was not drawn down by you

but by Mr. Price?

A. No; Mr, Price got lliat. Tt was not di'awn

down by me."

They were again referred to on defendant's cross-

examination, which appears in the recoi'd at ])ages

153 to 156, as follows:

"Q. Now, then, Mr. Col)]), with I'eference to your

testimony, I understand you to say that at the time

this money was drawn down, Judge Brown entered

an order at the Skagway term, and you and Mr. Price

came down hei'e on the same boat and came to the

clerk's office at the same time, and drew down, respec-

tively, $750,00 and $853.00. Ts that correct?

A. That is sul)stantially correct. 1 do not recall

at this length of time all the detriils of it.

Q. DidiTt you state yesterday on your direct ex-

amination that the ordci' was eutcrcd a1 Skngway
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and that you and Mr. Price came down here to draw

the money down?

A. The order, my recollection is, was made at

Skagway dissolving the injunction. I know ]Mr.

Price was there because we talked al)out it.

Q. On what boat did you come down on together?

A. I don't recall.

Q. You were up there at that term of court ?

A, I was.

Q. Had that term ended wdien you came down?

A. I could not tell you that now. I know I w^as

through with my liusiness there.

Q. You knew that the order had been entered,

and you and Mr. Price came down together to get

the money?

A. Yes, WT came down together. Mr. Price was

on his way to Seattle.

Q. What time did the Ijoat get in here ? Do you

remember ?

A. What time of day do you mean?

Q. Yes. A. I couldn't tell you.

Q. Have you got any recollection of what time of

day you appeared at the clerk's office to draw the

money ?

A. During business hours, I presume. I don't

exactly remember when.

Q. You do know, as a matter of fact that you re-

quested Mr. Hills to make the checks out that way
and mail Mr. Price's check to him, and that he was

not in Juneau at that time ? A. No, sir.

Q. That is not true?
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A. That is not true.

* -X- * -)r -X- * *

Q.. You left Skagway the day before you drew

the money down, didn't you?

A. I don't know.

Q. You know that Mr. Price went throupjh on the

same boat that he came in on ?

A. He went through on the same boat on his way

to Seattle.

Q. Then you and Mr. Price couldn't have been

here more than a day, Mr. Cobb, could you ?

A. I don't think we could."

The foregoing testimony was taken on Saturday.

On the continuation of the trial on the following

Monday morning the cross-examination of the de-

fendant on this subject was continued. The record

on this is on ]3ages 186, 187, and is as follows

:

"Q. Mr. Cobb, referring again to the statement

which you made to the effect that you and ^Ir. Price

came down here on the same boat just prior to the

23d of April, and you and Mr. Price were together at

the time this money was drawn down on the 23d of

April, I desire to ask you now if it is not a fact

that you came down here yourself on the 16th of

April, 1903?

A. That is my recollection of it.

Q. It certainly is a fact that you and Mr. i*rice

came down together?

A. That is my recollc('tion of it. 1 know he was

here at that time and my recollection is tliat we came

together. AVhether on a local boat or on a through
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boat I ^A'Olllclll 't undertake to say. lie went to

Seattle right away after that.

Q. Isn't it a fact that Mr. Price didn't reach here

until after the 26th of April?

A. That is not my recollection (^f it.

Q. You say that he was here on the 2.'>d of A] nil,

that is your recollection of it, and that you were in

the courthouse together?

A. That is my recollection of it also."

It appears from Plaintiff's Exhibits 35 and 36,

which are the agent's ticket stubs torn from tickets

sold in 1903 for Voyages 139 and l-tO, respectively,

of the S. S. ''Huml)oldt," that defendant bought a

ticket for passage on the "Humboldt" from Skagway
to Juneau on Voyage 139, leaving KSkagway April

16, 1903, and that J. G. Price bought a ticket for pas-

sage on the S. S. "Humboldt" from Skagway to

Juneau on April 28, 1903, Voyage No. 110, this being

the trip of the "Humboldt" next after that for which

defendant had ])urchased his ticket. The witness

R. A. Carroll (Record, page 292, et seq.) wdio is agent

for the Alaska Steamship Co., at Skagway, from

whose office bookings for passage on the S. S. "Hum-
boldt" were made in 1903, testified that the records

in his office showed no ticket sold to Price for Voy-

age 139 of the "Humboldt," or to defendant for Vo}^-

age 140 of that steamship.

I have already discussed at some length in an-

other part of this opinion what appears from the

book containing the accounts of "Funds in the Regis-

try of the Court," the two checks Plaintiff" 's Exhibits

28 and 27 and the receipt Defendant's Exhibit "A."
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While it is, of course, possible that Price came to

Juneau on the same trip of the "Humboldt" with the

defendant and purchased his ticket on the ship, it

is by no means probable in the lif^iit of his evidence.

Neither is it probable that he came to Juneau between

the 16th and the 23 of April or that he was present

in the office of the clerk in Juueau on the day in

question. Consequently, it is not probable that he

then and there received the check in question. With-

out a doubt, those assertions made b}^ the defendant

on the direct examination were not true. But, as in

several other instances, defendant, when pressed in

cross-examination, qualifies his original, absolute and

positive statement by testifying that it is according

to his recollection. Had his original statement on

this and the other matters considered herein been

made with the same qualifications and care for the

verities which he takes when his statements are im-

jiugned, there would have been no basis for these

charges of perjury. The testimon_y upon this sub-

ject went to the jury as a wdiole, and as according

to the recollection of the witness, this defendant.

However, even with that qualification, made at the

eleventh hour and under pressure, the testimony is

not free from grave suspicion. But wliatever sus-

picions may have ])een aroused l).y it, the evidence

does not satisfy me that these assertions were made

with the knowledge of their falsity and ^^•ith a will-

ful purjjose to deceive the Court and Jury and to de-

fraud the plaiutiff. The burden of jji-oof is ui)on the

plaintiff, and, though the evidence may arouse sus-

picion or douljts, I am loath to enter an order "so
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humiliating in its effect and so disastrous in its con-

sequences" upon a mere suspicion, however grave.

An order such as sought here should be made only

upon testimony which points with reasonable cer-

tainty to guilt. It was said in In re Catron, a dis-

barment proceeding arising in New Mexico, reported

in the 43d Pacific Reporter, page 724, at page 730,

that the right and privilege to practice the profes-

sion of the law "should not be destro.yed or taken

from him and he be deprived of its benefits and

driven in humiliation and disgrace from the profes-

sion unless upon reliable proof—such proof as would

be sufficient to satisfy the mind of the Court in de-

termining questions involving the liberty and ])rop-

erty of the citizen."

In view of the defendant's positive denial of the

charge of perjury and false swearing, the presump-

tion of innocence to which he is entitled, and that

proof such as that mentioned in the case cited upon

the question of the knowledge of the falsity of the

statement is lacking, it is my opinion that this charge

is not established with sufficient c-ertainty to warrant

the disbarment of the defendant or his suspension

from the practice.

But, while the evidence in the case does not estab-

lish conduct so gross or improper as to warrant the

Court in taking the steps mentioned, it does, in my
opinion, establish a habit of mind and of practice,

already mentioned, on the part of the defendant

which is not in consonance with the ethics of the pro-

fession of law, and which should not be passed un-

noticed. In view of this, it is deemed appropriate
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that, wliile entering- a judgment of dismissal of the

charges, no costs will be awarded to the defendant.

Dated this '31st day of August, 1908.

EOYAL A. GUNNISON,
District Judge.

No. 589-A. In the District Court of the United

States for the District of Alaska. United States of

America ex rel. Herman Meyer vs. John H. Cobb.

Opinion. Filed Se]). 1, 1908. C. C. Page, Clerk.

By A. W. Fox, Deputy.

In the District Court for the District of Alaska, Di-

vision No. 1, at JuneaiL

No. 589-A.

UNITED STATES OF AMERICA on Relation of

HERMAN MEYER, Relator,

Plaintiff,

vs.

JOHN H. COBB,
Defendant.

Order of Dismissal.

This matter having come on regularly for trial

before the Court (jn the 26t]i day of iMarch, 1908,

plaintiff being represented l)y his attorneys, Messrs.

Shackleford & Lyons, and the defendant appearing

in his proper ])crson and being represented by

Messrs. Malony & Cobb and Mr. John G. Heid; and

the parties hy and through their attorneys having

stipulated that the evidence taken in case No.. 632-A,

Herman Meyer vs. John F. Malony and John H.
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Cobb, partners doing business under the firm name

and style of Malony & Cobb, defendants, be taken and

considered as evidence in the trial of this cause ; and

the said cause having been finall,y submitted to tlie

Court upon briefs filed by the respective attorneys

herein; and the Court having duly considered the

matter, and having on this day filed his written

opinion dismissing the said cause and that same be

dismissed without costs to defendant, and stating his

reasons therefor in said opinion; now, therefore.

It is ordered that the said cause be, and the same

is hereby, dismissed, but without costs to defendant,

each party to pay his own costs.

Done in Chambers, this 1st day of September, 1908.

ROYAL A. GUNNISON,
District Judge.

[Endorsed] : 589-A. United States ex rel. Her-

man Meyer vs. John H. Cobb. Order of Dismissal.

Filed Sep. 1, 1908. C. C. Page, Clerk. By
,

Deputy.

[Endorsed] : No. 589-A. In the District Court

for the District of Alaska, Division No. 1. United

States of America ex rel. Herman Meyer, Relator,

vs. John H. Cobb. December, 1907, Term. Against

whom judgment was rendered: . Opin-

ion and order of dismissal. Each party to pay his

own costs. Disbarment proceedings. Date of en-

try, Sept. 1, 1908. Date of docketing, Sept. 1, 1908.

Fee book, A-2, p. 589. Journal, Civil F, p. 199.

Judgment docket,
,
p. . File box No. 237.
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[Clerk's Certificate to Judgment-roll.]

United States of Annerica,

District of Alaska,

Division No. 1,—ss.

I, e. C. Page, Clerk of the District Conrt for the

District of Alaska, Division No. 1 do hereb}^ certify

that the within sixty-six (66) pages of typewritten

matter constitute a full, true and correct copy of the

judgment-roll in Cause No. 589-A, Herman Meyer,

Relator, vs. John H. Cobb, Defendant, and of the

whole thereof.

In testimony whereof, I have hereunto set my hand

and the seal of this court, this 22d day of April, 1909.

[Seal] C. C. PAGE,
Ckrk.

By A. W. Fox,

Deputy.

[Endorsed] : No, 589-A. United States ex rel.

Herman Meyer vs. John H. Cobb. Certified Copy of

Judgment-roll.

No. 1702. United States Circuit Court of A])peals

for the Ninth Circuit. Filed May 3, 1909. F. D.

Monckton, Clerk.



No. 1702

United States GircuitCourt of Appeals

FOR THE NINTH CIRCUIT.

JOHN H. COBB,

vs.

Plaintiff in Error.

THE UNITED STATES OF AMERICA,

Defendant in Error.

ADDITIONAL TRANSCRIPT OF RECORD.

TRANSCRIPT OF REPORTER'S NOTES IN UNITED STATES OF AMERICA

vs. JOHN H. COBB.

Upon Writ of Error to the United States

District Court for the District of

Alaska, Division No. I.
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[Proceedings had December 7, 1908, in Case No.

702-A on Return to Order to Show Cause, etc.]

In the District Court for the District of Alaska,

Division No. 1, at Juneau,

Fo. 702-A.

UNITED STATES OP AMERICA,
Plaintiff,

vs.

JOHN H. COBB,
Defendant.

Be it remembered that on this 7th day of Decem-

ber, 1908, at the hour of ten o'clock in the forenoon

thereof, this cause came on to be heard on the order

to show cause, heretofore issued out of this Court,

directed to John H. Cobb.

JOHN J. BOYCE, United States Attorney, for

Plaintiff.

Messrs. WINN & BURTON and JOHN H.

COBB, Esq., in propria persona, for De-

fendant.

Whereupon the following proceedings were had,

to wit:

Mr. BOYCE.—If your Honor please, the United

States will make no motion or other pleading and

the matter will therefore stand upon the answer as

filed this morning in response to the order to show

cause.

The COURT.—Do you wish to proceed with this

matter now, or do 3^ou wish to set it now?
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Mr. BOYCE.—I would like, if your Honor please,

to make the preliminary questions now, which I de-

sire to present at this time because I think it is a

matter which ought not to be postponed or continued.

But there may l3e something that may require some

subsequent hearing, but I think not on my theory of

it.

Mr. COBB.—The answer has raised two questions

of law upon which I will submit authorities to the

Court—the nature of a general demurrer as well as

pleading want of jurisdiction. The complaint

charges contempt of Court in the publication of an

article alleged to reflect upon the Court. It ap-

pears that whatever construction may be given to

the article, or letter rather, it was a matter which

was not Before the Court but had entirely passed.

Such a publication as that does not constitute con-

tempt—it doesn't affect anybody's rights. Second,

it doesn't attempt to affect anybody's rights, except

possibly to roast the Court. Then, if that is the

case, this Court would have no jurisdiction to try it.

That is, if it is contempt, I do not think it would be

tried now.

What is contempt is shown by our code, wdiieh is

copied letter for letter from the code of tlie state of

Oregon. Turning to Chapter 58, we find—Section

609, Part IV—there are twelve matters which are

named as contempts of Court.

The first one is, "First. Disorderly, contemptu-

ous, or insolent behavior toward the judge while

holding the court, tending to impair its authority or
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to interrupt the due course of a trial or other judicial

jDroceeding. " That clearly is not this case.

The second is, "A breach of the peace, boisterous

conduct, or violent disturbance, tending to interrupt

the due course of a trial or other judicial proceed-

ing." That clearly is not this case.

Third. '^ Misbehavior in office, or other willful

neglect or violation of duty, by an attorney, clerk,

marshal, or other person appointed or selected to

perform a judicial or ministerial service." That

clearly is not this case.

Fourth. "Deceit, or abuse of the process or pro-

ceedings of the court, by a party to an action or

special proceeding, '

' That is clearly not this case.

Fifth. "Disobedience of any lawful judgment,

order, or process of the court." That doesn't hit it.

Sixth. "Assuming to be an attorney or other

officer of the court, and acting as such without au-

thority in a particular instance." That doesn't hit

it.

Seventh. "Eescuing any person or property in

the custody of an officer by virtue of an order or pro-

cess of such court.
'

' That has no application.

Eighth. "Unlawfully detaining a witness or party

to an action or proceeding while going to, remaining

at, or returning from the court where the same is

for trial.
'

' That doesn 't hit it.

Ninth. "Any other unlawful interference with

the process or proceedings of the court." That isn't

applicable.
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Tenth. "Disobedience of a subpoena duly served,

or refusing to be sworn or answer as a witness."

There is no api3lication.

Eleventh. "When summoned as a juror in a court,

improperly conversing with a party to an action or

proceeding to be tried at such court, or with any

other person in relation to the merits of such action

or proceeding, or receiving a communication from a

l^arty or other person in respect to it without imme-

diately disclosing the same to the court." Of course,

that doesn't hit it.

Twelfth. "Disobedience by an inferior tribunal,

magistrate, or officer of the lawful judgment, order,

or process of a superior court, or proceeding in an

action or proceeding contrary to law% after such ac-

tion or proceeding shall have been removed from the

jurisdiction of such inferior tribunal, magistrate or

officer. The conduct specified in subdivisions first

and second of this section, w^hen committed before a

judicial officer, or disobedience of the lawful order

or process of such officer made in the case specified

in section seven hundred and eleven, is also to be

deemed a contempt of the authority of such officer."

Turning now to Section 711, the Court is given

power

—

"First. To preserve and enforce order in his im-

mediate presence, and in the proceedings before him,

when he is engaged in the performance of a duty

imposed upon him by this (;ode or other statute";

"Second. To compel obedience to his lawful or-

ders, as yjrovided in this code

;
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"Third. To compel the attendance of persons to

testify in a proceeding pending before him in the

cases and manner provided in this code

;

''Third. To administer oaths to persons, in a pro-

ceeding pending before him, and in all other cases

where it may be necessary, in the exercise of his

powers and the performance of his duties."

Disobedience to any of these, of course, would be

contempt. Section 610 reads as follows

:

"Every court of justice and every judicial officer

has power to punish contempt by fine or imprison-

ment, or both. But such fine shall not exceed three

hundred dollars nor the imprisonment six months;

and when the contempt is not one of those mentioned

in subdivisions first and second of the last section,

or in subdivision first of section seven hundred and

eleven, it must appear that the right or remedy of a

party to an action or proceeding was defeated or

prejudiced thereby before the contempt can be pun-

ished otherwise than by fine not exceeding one hun-

dred dollars."

The COURT.—What section is that?

Mr. COBB.—Section 610, page 272. So there is

none of those subdivisions on the face that cover the

accusation in this case, but we are not left alone to

that construction. Of course, it is fundamental

—

it has been the rule of this Court, as well as the rule

of the Circuit Court of Appeals, that when the stat-

ute or other laws are adopted by the law-making

power of this jurisdiction they are adopted with the

constructions that are received in those jurisdictions.

As if there could be any doubt about the meaning of
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this section of code I have just read, which is taken

literally from the Oregon statute. From 23 Pacific

964—it is also reported in the 20th Oregon, but I

have named the ease in the Pacific Reporter.

The COURT.—AVhat case?

Mr. COBB.—State vs. Kaiser. This case arose in

Jackson county and there were two questions pre-

sented on the appeal. There is a publication reflect-

ing on the judge of the circuit court of Jackson

county—the newspaper seems to have published the

matter—and the Judge on his own motion cited him

to appear and to show cause. One for contempt of

Court and the other for

—

The second question of this, this Court is not inter-

ested in.

The COURT.—Two questions are presented for

our consideration ?

Mr. COBB.—They are as follows: "Disorderly,

contemptuous, or insolent behavior towards the

Judge while holding the court, tending to impair its

authority or to interrupt the due course of a trial

or other judicial proceeding; a breach of the peace,

])oisterous conduct, or violent disturbance, tending to

interrupt the due course of a trial or other judicial

proceeding; misbehavior in office, or other willful

neglect or violation of duty, by an attorney, clerk,

sheriff, or other person appointed or selected to per-

form a judicial or ministerial service; deceit or

abuse of the process or proceedings of the court by a

party to an action, suit or special proceeding; dis-

obedience of any lawful judgment, decree, order, or

process of the court; assuming to be an attorney or

other officer of the coui*t, and acting as such without
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authority in a particular instance; rescuing any per-

son or property in the custody of an officer by Adrtue

of an order or process of such court; unlawfully de-

taining a witness or party to an action, suit, or pro-

ceeding while going to, remaining at, or returning

from the court where the same is for trial ; any other

unlawful interference with the process or proceed-

ings of a court; disobedience of a subpoena duly

served, or refusing to be sworn or answer as a wit-

ness ; Avhen summoned as a juror in a court, improp-

erly conversing with a party to an action, suit, or

other proceeding to be tried at such court, or with

any other person, in relation to the merits of such

action, suit, or proceeding, or receiving a communi-

cation from a party or other pei^on in respect to it

without immediately disclosing the same to the

court; disobedience by an inferior tribunal, magis-

trate, or officer of the lawful judgment, decree, order,

or process of a superior court, or proceeding in an

action, suit, or proceeding, contrary to law, after

such action, suit, or proceeding shall have been re-

moved from the jurisdiction of such inferior tribu-

nal, magistrate, or officer."

They are not numbered, but if you follow them you

will see they are identically the same as I have just

read.

''Disorderly, contemptuous, or insolent behavior

toward the judge while holding the Court, tending

to impair its authority or to interrupt the due course

of a trial or other judicial proceeding; a breach of

the peace, boisterous conduct, or violent disturbance,

tending to interrupt the due course of a trial or other



94 John H. Cohh vs.

judicial proceeding. Misbehavior in office, or other

willful neglect or violation of duty, by an attorney,

clerk, marshal, or other person appointed or selected

to perform a judicial or ministerial service."

The balance of it is giving a summar,y of the code

with reference to the method of procedure. It has

no point so far as the question here raised is con-

cerned.

The Circuit Court thereupon held that inasmuch as

it didn't come before the Court it w^as not contempt

of court and the order ^vas reversed and the charge

dismissed. That is not only the rule in Oregon but

it is the rule ever^^vhere. NoAvhere in the United

States has any court been given power to prosecute

for contempt a mere publication reflecting upon a

Judge—something that has already passed and gone.

In the 11th edition,—in the 11th volume, page 61,

2d Ed. Am. & Eng. Encycl. of Law, "A slandering

publication .... or impede its progress." Neither

then, when the District Court of Alaska is acting

under this code or as a Federal Court, docs this con-

stitute contempt or give this Court any jurisdiction

over the matters raised in this complaint or what-

ever it may be denominated.

Mr. BOYCE.—Information.
Mr. COBB.—Information. Because the Federal

Courts have no such joower to prosecute contempt,

as sought to be invoked here, and in reference to the

case of Atwell vs. the United States

—

The COURT.—Just give me tliat page.

Mr. COBB.—167 Federal, page 97, Atwell vs. the

United States, decision ot tlie Circuit Court of Ap-
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peals for the Fourth Circuit, The only material

—

the only matter material to the points raised before

the Court here are as follows : The power to prose-

cute by contempt is limited by Section 725 of the Re-

^dsed Statutes. Here is this quotation from Mr. Jus-

tice Steele, ex parte Eobert Wallace, "Power of this

Court .... purposes." So that neither under the

code here, or under the laws of Oregon, does the mat-

ter charged here constitute contempt of court. Now,

if it doesn't, then your Honor is already disqualified

to hear or to proceed further with it, and under Sec-

tion 707 of the Code:

"A judicial officer is a person authorized to act

as a judge in a court of justice. Such officer shall

not act as such in a court of which he is a member in

any of the following cases

:

"First. In an action or proceeding to which he is

a part, or in which he is directly interested. * * *

Mr. BOYCE.—If your Honor please, I desire to

respond to the legal and law points made, at this time,

and it seems to me appropriate to take up the last

point first, that is to say, the point made by counsel

as under Section 707—that this court has no juris-

diction by reason of disqualification, known in the

law as legal or lawful bias,—and counsel has read

Section 707 and relies apparently on the first subdi-

vision thereof. This chapter relative to courts of

justice and judicial power reads as follows, so much

as is relied upon by counsel.

"A judicial person is a person authorized to act

as a judge in a court of justice. Such officer shall

not act as such in a court of which he is a member in

any of the following cases:



96 John H. Cohh vs.

"First. In an action or proceeding to which he is

a party, or in which he is directly interested."

Now, that is the subdivision relied upon by coun-

sel—that portion of the code relies or lies entireh^

upon a financial, or what is known as a material, in-

terest of a .judge ; in other words, a man shall not be

judge in his own cause. That you will observe by

the following facts, Avhich it will probably be neces-

sary to read in order to properly discuss the limita-

tions of the first subdivision. In the first place the

section prescribes that a judge shall not act in cer-

tain cases; in other words, it prohibits a judge act-

ing in certain cases.

First, in an action or proceeding in which he is a

party—that is, it would certainly then be his cause

—

or in which he is directly interested; that is to say,

in which he is directl}^ financially interested. That

has sometimes been urged as a ground to object to the

hearing by a member of a municipality—a citizen

of a city, who pays taxes, who therefore could not

pass upon any question in which the taxes of the city

would be affected—but it has been deemed that that

is not a sufficient disqualification for a judge to

change. But the whole question, the whole reason-

ing is in relation to the financial or material interests

of the judge—that the tribimal shall not be a tribunal

which shall be prejudiced by having any bias or

l)rejudi('e from any such motives, and whenever any

interests exist on the part of the judge then that

judge shall not sit upon the trial of such cause.

"Second. When he was not present and sitting

as a member of the Court at the hearing of a mat-
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ter submitted for its decision." That is plain and

most worth}^ justice—that a man shall not decide

a case which he does not hear.

''Third. When he is related to either party by

consanguinity or affinity within the third degree."

That is to say, that is not a financial or material in-

terest, but that is an interest resulting from the affec-

tion, or the natural inclination which would rest from

a relationship of blood of the consanguinity here.

"Fourth. When he has been attorney in the ac-

tion or proceeding in question for either party."

That prohibits a relationship which the law protects

and excludes; that is to say, that may rest upon a

very material interest; it may rest within the prin-

cipals of the first division, or it may rest within the

principals of the third division ; that is to say because

of the prejudice which might arise between the at-

torney and his client, but aside from all that be tried.

The law prohibits by reason of the protection that it

contemplates between the relation, or the shield it

throws over the relation of attorney and client. In

other words, that an individual shall not be able to

employ or engage the services of an attorney at law

who shall subsequently, by elevation to the bench, be

able to pass upon the merits of a controversy in

which he has been an attorney.

But let us look at this case. What is this case?

Is this a case where your Honor can be said as an

individual to have any interest? Let us see what it

is. The information says that John H. Cobb is an

attornev at law and a member of the bar for the Dis-
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trict Court for the District of Alaska and lias been

continuously so for more than ten years last past

;

"Your informant is informed and believes, and

therefore alleges, that oh the 3d day of September,

1908, the said John H. Cobb, willfully, wrongfully

and maliciously published and caused to be published

at Juneau, District of Alaska, in the 'Daily Alaska

Dispatch,' a news23aper of general circulation pub-

lished in Juneau, Alaska, an article or communica-

tion, signed hy him, in words and figures as follows,

to wit:

" 'COMMUNICATED.
Editor of the Dispatch: I am informed that the

Record on yesterday, among other things charged the

firm of which I am a member, with having written

or dictated a notice of the decision in the disbarment

case. This is not true, and I wish you to so state.

I do not care to discuss the case at all at this time

since the whole matter will in the near future be

made the subject of a thorough investigation in other

disbarment proceedings.

Of course, I realize that if there had Ijccn the

slightest grounds shown for my disbarment, 1 would

certainly have been disbarred. As no sucli grounds

were shown the best the Court could do for the gang

whose sinister influence has paralyzed the Judge for

the past two years, was to seek an excuse to save their

faces and the costs. If he had kept the "square"

deal promise he made to the public in 1905, there

would have ))een some disbarments in Juneau be-

fore this, but mine would not have Ix'cn ouc of them.

Under the shameful conditions from which south-
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eastern Alaska is suffering so much, I suppose I

should be thankful, and continue to wait.

J. H. COBB.'"

And now that, if your Honor please, is the proposi-

tion now before us. I ask again where is the possible

interest of the Judge sitting on this bench in the pro-

ceeding now before us, which proceeding is not, as

I shall endeavor to show to 3^our Honor in a few^ mo-

ments, made for the punishment of an officer here for

a contempt of Court but that he should be punished

for a misconduct in his professional capacity as an

attorney at this or any other bar. There can't be

any possible private interest arising in the judge of

this Court in this proceeding because this proceed-

ing appeals to this Court for the maintenance of

the cause of justice, impersonal absolutely, except

in so far as the personality of the person occupying

the bench is necessarily involved in identifying the

stroke. In other words, the Judge of this court is

referred to in one instance, but it is shown that the

act referred to was an act of the Court. Now, if

this is such an act as an attorney—as the practitioner

at this bar ought not to be guilty of, then the appro-

priateness of this proceeding is manifest. There is

no pretense here, if your Honor please, that this mat-

ter comes wdthin the exact terms of definitions re-

ferred to by counsel ; that it is not within the specific

classes—except by a very great distorting and re-

straining to endeavor to bring it within the second

subdivision of Section 609, I think.

The third subdivision of Section 609, which de-

fines contempt, specifies a misbehavior in office, or
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other willful neglect, or other violation of duty b.y

an attorney, clerk, marshal, or other person ap-

pointed and selected to perform judicial or minis-

terial service. In my opinion, it is not fairly within

that subdivision. I shall endeavor to prove, if your

Honor })lease, to call your attention to the informa-

tion which charges that the same was contempt ; that

is very near the end ; in fact it is the end of the last

line of the fourth subdivision; "That the publication

aforesaid constituted a contempt of this court."

Now, it doesn't come within the third subdivision of

Section 609 except by a very strange construction,

which I have no desire to urge to the Court. It

doesn't come within any of the subdivision under the

title of "Contempts," except by a very unjust and

strange construction.

There is no attempt here to urge and it is not

claimed on the part of the informant that the lan-

guage or that the conduct in this constituted what

is technically a contempt of Court, while I think my-

self that undoubtedly it would have constituted con-

tempt under the definitions of contempt that grew u])

in common law in the courts of England and wliich

are called "Attacks upon the inherent dignity of the

Court"; the American doctrine in opposition to that

constructive doctrine which liad grown u]) on the

other side of the water, the American doctrine was

n])posed to that and there grew up a disposition to

define, and particularly in federal courts, which are

courts of statutory election and must look to their

power from the source of that power and the statute

which creates the Court gives it its power, and while
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some judges and some decisions hold that they do

have an inherent ]'ight, and I believe that the.y ought

to have an inherent right
;
yet it is not to that which

we appeal and that is not the purpose of this app^lica-

tion at all.

The purpose of the application is to lay before this

Court a species of conduct, which in itself and on its

tends to bring the fountain of justice—the

courts themselves—into disrespect, and it comes

within the terms of the cases which I will tr}" to rely

upon when we come to discuss what might be called

the merits of the case, when it comes to a presenta-

tion of the subject and the questions of fact shall be

laid before your Honor.

But in response to the ol3Jection made that the in-

formation on its face doesn't state facts sufficient

to constitute any cause of action, so to speak, or any

justification for a court to entertain the question

and look into it and determine whether or not it is,

or whether or not it took place, or whether or not

it has any basis of fact to rest upon. So far as that

is concerned I appeal to the section of the code, not

in relation to contempt, but in relation to the con-

duct of an officer of this and every other court, known

as attorney at law. Now, section 743 of this court,

which is the chapter relating to the duties o'f attor-

neys and their authority, proceeds to define the au-

thority of an attorney and the various stej^s in refer-

ence to tlie proceedings in a case, and change of at-

torney, and tlien the lien of the attorney, and then

section 743 proceeds—"By what court and for what

causes an attorue}^ may be susj^ended"; that is to say.
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how he may be disciplined; how he may be com-

pelled, if his own character and his own knowledge

of right and duty and justice and honesty and faith-

fulness to the trust which he has taken is not suffi-

cient to guide him aj^propriately in his duty as an

officer of this court. There is given to the court

the power to compel and to require such conduct at

his hands on the recollection that if he fails in that

respect he shall no longer be X3<?rniitted to practice

his office in the courts of justice. Now, it says that

an attorney may be removed or suspended by the Dis-

trict Court for either of the following causes, arising

after his admission to practice:

"First: Upon his being convicted of any felony

or of a misdemeanor involving moral turpitude, in

either of which cases the record of his conviction is

conclusive evidence

;

"Second: For a willful disobedience or violation

of the order of a court requiring him to do or for-

bear an act connected with or in the course of his

profession

;

'

' Third : For being guilty of any willful deceit or

misconduct in his profession."

Now, the claim on the part of the informant herein

is that the conduct referred to comes within the third

subdivision of section 743; namely, that it is su(;h

misconduct in his profession as to justify some kind

of attention from this Court. Mark, if it is true,

as I stated before. This lies upon a proposition

fundamental in this proceeding, namely, here is a

matter (communicated to the public press, that is to

say, flic pu])li(' at lai'ge are informed b}' reason of tlie
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article in question of a certain condition. Now, if

that is true, it is eminently proper that it should be

ascertained and declared and publicly recorded. If

it is true that a court, or the judge holding a court,

is controlled by a gang whose sinister influence af-

fects the Judge or diverts from it appropriate action

in the trial of causes and in the pursuit and adminis-

tration of justice, it is eminentl,y proper that that

should be investigated and that it should be publicly

known and declared. If, on the other hand, it is

not true, and if, on the other hand, it is a libel upon

the cause of justice and is a libel upon the Court,

then I say that it is such conduct that is not to and

should never be tolerated from any professional man,

or any attorney, at this bar. No man, who takes the

oath of office to maintain the dignity of his profes-

sion, to uphold the constitution of the United States

and to have respect for the Courts before which he

practices and to conduct his affairs in the honor-

able way that such a profession requires, can ever

be guilty of a false charge of this kind because //

ever has a motive that is a motive which must be

drawn from the very fountain of justice, or the very

four corners of the earth itself. That is not proper

for me at this time to discuss, but I am only speak-

ing about the facts alleged here on their face that if

it be true, that is to say that these allegations be taken

to be true that the defendant here did communicate

this article in the paper, and did it without any jus-

tification and out of pique for the action of a court

in any particular transaction in which he was a part}^

or in which he was an attorney, equally true, be-
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cause he can 't strip himself of the fact that he was an

attorney by the fact that he was a party to the law,

he himself owes to the Court and owes to the cause

of justice more than the ordinary citizen.

The ordinary citizen can't come before this court

and make a living out of upholding the rights or

pleading the cause of other people. No man, except

in his own cause or by an attorney admitted to the

Ijar under certain regulations establishing the provi-

sions under which they are admitted, can come into

this court of justice and plead a case, and the priv-

ilege is granted by the people. The government

grants to the man who passes the appropriate pre-

liminary examination, or whatever may be required

as a preliminary examination to the bar—it grants

the privilege to charge for his service and make a

living by his representing and his presentation of

other men's causes in the Courts of justice, and in

response and as an appropriate compensation, or

reciprocit.y, for that the man who undertakes that

office is bound to maintain the dignity, the honesty,

and the fairness of that office and to uphold or at

least carry out the obligations which he takes with

the oath of an attorney; and it is on that fact, and

that alone, upon which this information is based and

which these proceedings are instituted in this court;

and it is proper that this matter should be inves-

tigated. It is appropriate that it should be ascer-

tained whether or not tliis is a gross libel or, if it is

not a gross libel, then the sooner it be ascertained the

better.
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There isn't any question about the propriety of

your Honor's sitting as a court to administer this;

first, because it is for that purpose a court could not

proceed without personality. A court cannot exist

without, an individual to hold the pen to sign the de-

cree. In other words, when the voice of the law is

pronounced, it must be pronounced by human lix3S

and a human tongue, and when the voice of the law

records a certain thing it must be done by human
hands. Consequently you can't propose to separate

the individual who occupies the position on the bench

from the great and supreme ideal of justice in its

abstract form. It is for that reason that I say there

isn't any private or personal interest in this case so

far as your Honor is concerned, or so far as any per-

son is concerned. There isn't any such thing claimed

here on the part of the informant that this consti-

tutes a contempt of court under the specific pro-

visions of the code, or there is no attempt here to

urge that it is a contempt under the inherent or con-

structive, or at least the inherent, power of the Court

or by reason of its existence as a court, outside of

its specifically granted powers under the code. But

it is claimed that it is such conduct of such a char-

acter and kind from an attorney who has taken the

oath of office and who as such is one of the ministers

of justice as much as your Honor is upon the bench;

that when he takes this means to strike at an in-

dividual on the bench, or to strike at the bench, or

the embodiment of the law, as it is represented in

the Courts of the land, then that he becomes guilty

of conduct that requires punishment and requires
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some kind of attention in order that step by step

the very fonntains of justice shall not be polluted or

the idea of justice ignored, or courts brought into

contempt. That is the aspect, and that is the idea

with which the term is used, l)ecause although it is

not a contempt strictly within the code, that is to say,

it is not an act which has been called or defined to

be a contempt of court;—it is a contemptuous act,

that is an act, that is I am taking the assumption

that the allegations in this information allege that

this was done without fcnnidation and that it was not

for any appropriate reason or justice here, or the

ujjholding of the Court or the upholding of the cause

of justice, but for the purpose of attacking the Court

and l)ringing the cause of justice into contempt.

Mr. COBB.—The defendant has been cited here

to show cause why he should not be punished for con-

tempt. The District Attorney has admitted that

there is no contempt charged. If that be true, that

ends this matter so far as this action is concerned.

The defendant is not cited here to show cause why lie

should not be removed or to show cause for libel of

the Court, or anytliing else, l)ut to show cause why

he should not be punished for conteni])t. He has

talked here for half or three quarters of an hour, or

more, in a manner which was very good but which

has no bearing on the matter now before this court.

And if it is conceded that it is not contempt, then it is

a mattei' (>\-er which this court lias no jurisdiction

whatever.

The COURT.—The oi'der is to show cause; it

doesn't cite the defendant to sliow cause w]i\- lie
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should not be punished for contempt but why he

should not be punished for misconduct. I agree with

counsel that it is not a contempt of court. It cer-

tainly is not that. And, as I read the pleading—the

complaint—and as I read the order to show cause;

it is an order, or the complaint, or information,

charges misconduct as an attorney, and the order to

show cause requires the defendant to show cause why

he shouldn't be punished for misconduct. So far

as the Court being disqualified to act in a case of this

character is concerned, I don't w^ell see how the

Courts are otherwise going to maintain their author-

it}^ So far as the Court being disqualified to set,

or to hear the proceeding, I do not that that the sec-

tion cited by the defendant is applicable to the case

at all. I think that the Court in passing on this mat-

ter is within its own prerogative however unpleas-

ant it may be to act in a matter of such a kind, and

the demurrers are overruled. Defendant is given ex-

ceptions.

Are you ready to proceed on the merits'?

Mr. BOYCE.—I would like to state, if your Honor

please, that I think there are hardly any questions

of fact. I was going to say that I should be very

glad indeed to dispose of it at this time except that

there are some authorities that I had in Skagway and

didn't bring wdth me, and they were left there. I

supposed they would be here long ago, and they won 't

be here until the Jefferson arrives to-night, and I

would like very much, because I think it would be

justice to myself, to the Court, and to the defendant,

to present them so that I may make a full presenta-
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tion of my attitude in the matter. I recognize the

obligation of fairness required to present this matter

and I \Yant to present it with all fairness, and there-

fore as I say, I don't think if counsel takes issue

—

I think the answer seems to cover all hut the fact of

the publication and I suppose that that is really

practically admitted.

The COURT.—Would you i-ather take it up in the

morning, Mr. Cobb?

Mr. COBB.—I shan't pay any more attention to it.

I suppose that there are certain proceedings pro-

vided by the code to l)e done in contempt proceed-

ings. As your Honor has held that I am not guilty

of contempt, I don't know what I am charged with.

If I am charged with anything, I am ready to meet it.

Mr. BOYCE.—If your Honor please, if the in-

formation fails to make any charge whatever, again

proceeding—this or any other court would certainly

not harm the gentleman. He certainly has the right

to his belief and to disregard this matter, and if he

thinks it has want of character and name, he cer-

tainly has his right to take his attitude and to main-

tain his attitude.

The COURT.—That is quite true. I will eontimie

the matter until to-moi'row morning at ten o'clock.

[Proceedings had December 8, 1908, in Case No.

702-A.]

On December 8th, 1908, the defendant a])peared in

person and by Winn & Burton, as his attorneys, and,

stating that he was not ready, asked that he be given

two weeks in which to answer. Tlie r^)nrt continued
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the matter, giving the defendant until Thursday,

"December 15, 1908, to file answer.

[Proceedings had December 15, 1908, in Case No.

702-A.]

On Ueeember 15, 1908, the defendant appeared in

court with his counsel, and stating that he was not

ready to proceed, asked for further time. The mat-

ter was continued until 1 o'clock P. M., on Wednes-

day, December 16, 1908,

[Proceedings had December 16, 1908, in Case No.

702-A.]

In the District Court for the District of Alaska,

Division No. 1, at Juneau.

No. 702-A.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

JOHN H. COBB,
Defendant.

Mr. JOHN J. BOYCE, United States Attorney,

for Plaintiff.

Messrs. WINN & BURTON and Messrs.

MALONY & COBB, for Defendant.

Be it remembered that on this 16th day of Decem-

ber, 1908, at four o 'clock P. M., this cause comins: on

to be heard, the following proceedings Avere had, to

wit

:

Judge WINN.—If it please the Court, before en-

tering upon the formal hearing of this case (I would

like to have the official stenographer enter in the

record what I am about to say), as your Honor will
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remember, I was not called in this case at its incep-

tion, but only after I believe there had been such

a rulinpj of the Court as, in Mr. Cobb's opinion war-

ranted him in filing an answer to the complaint or

information which had been filed here by the Dis-

trict Attorne,y preferring charges against him.

However, since that time, I have investigated the law

pertaining to the charges which are set forth in the

information in this case, I am free to confess to the

ihat I feel an honest conviction that under the

charges as preferred there could not be any punish-

ment of anv kind inflicted upon the accused, nor

could he be suspended or disbarred. Under our code

there are two proceedings laid out which could be

prosecuted against an attorne}^ One is that for con-

tempt of court, and the code is very elaborate and

specific in setting forth the grounds for which an at-

torney can be punished for contempt, and when it

has once been legislated upon that subject there is

no inherent power in the Court further to call an at-

torney up to answer for a contempt of court than is

specified in the statute ; that is, if the legislature leg-

islates upon that subject, any inherent power or

common-law right that might have under other cir-

cumstances existed in the Court is abrogated, and

you are limited under the grounds set forth in the

statute. Then there is another proceeding set forth

in the statutes, and that is for suspension or dis-

barment. That is not in the way of a punishment in-

flicted upon an attorney when he is brought before

the Court to answer to a charge which might warrant

suspension oj* disbarment. It cannot be said, if it
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please the Court, that, in this information which is

filed here, Mr. Cobb will have to answer for either

suspension or disbarment, because the allegations are

not sufficient. It has, I believe, all been confessed,

although I was not present in court, by the District

Attorne3% that the action is in the nature of contempt

proceeding's.

The COURT.—Not in the nature of contempt pro-

ceedings. The District Attorney confessed the mo-

tion, and not only that, but after argument of coun-

sel, I held that he did not charge contempt.

Judge WINN.—Then, if it please the Court, if

that is the ruling of your Honor and the understand-

ing of the District Attorney, there is only one other

procedure that can be had, under the sections of the

code under what circumstances an attorney can be

suspended or disbarred. Now, then, this paper-writ-

ing or information does not state facts sufficient to

bring Mr. Cobb before the Court for suspension or

disbarment; that is, I don't think so. I do not think

it complies with the statute at all in that respect.

Now, then, if it please your Honor, if your Honor

should hold there is sufficient in there to bring Mr.

Cobb before you to answer for something, that some-

thing must be that which is prescribed under the

statute pertaining to contempt or what is prescribed

under the statute pertaining to suspension and dis-

barment, and I believe in either instance, upon a

careful examination of the authorities, upon the de-

cisions of the Supreme Court of the United States,

that Mr. Cobb, if he stated those things and had them

published in the newspaper as set forth may be guilty
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of the abuse of free speech, but I don't believe that,

under the hiw, he would be guilty of contempt of

Court or that there can be sufficient grounds for your

Honor to suspend or disbar him. While the remarks

may to an outsider convey the impression that he was

saying something against your Honor as a Judge or

personally or against the Court, yet they were said

in such a way that I do not believe they fall within

the pale of either contemptuous remarks or remarks

such as your Honor could either suspend or disbar

for.

Now, feeling that that is the case, I of course enter

a matter of this kind with some degree of timidity,

because I am a member of the bar mj^self, and I had

the honor once of occupying a position for seven

3'ears similar to the one which your Honor is occu-

pying, and I had occasion to try attorneys for con-

tempt of Court ; and also being in favor of enforcing

the law wherever one has made remarks reflecting

on the dignity of the Courts ; but it is nothing more

than right that attorneys should stand up and take

the part of attorneys in these matters when it appears

as I say, that those remarks ma}^ appear a good deal

more to the public generally than they do in law, and

when they do not in law constitute a crime or quasi

crime, and contempt of Court comes within that cate-

gory, or when they do not fall within the pale of

matters prescribed for suspension or disbarment.

Of course, I enter a defense of that kind the same as

when anyone else is accused of anything that I think

they are innocent of. Now, believing that, if the

Court please, to Ijc true, I have talked with the Dis-
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trict Attorney since I have entered this case and

stated to him that Mr. Cobb had given me the au-

thority to say that, if these proceedings were dis-

missed against him, he is willing, and I believe now

in open court is ready to make a public apology to

your Honor for anything that may appear to reflect

upon your Honor as a person or upon you as a judge

or upon the Court, and is willing to make such ex-

planation as I think undoubtedly would disabuse

your Honor's mind that he has transgressed or gone

that extent that he has abused free speech nor to that

extent that he is guilty of contempt or is subject to

suspension or disbarment. Now, insomuch as I

know, this is a matter that perhaps the District At-

torney has no right to stipulate or agree with me on,

I simply state that I have been authorized to state

this matter to him and whenever I state that to the

District Attorney and your Honor in court, that Mr.

Cobb stands ready to make such an apology and ex-

planation that as I think would disabuse the public

and your Honor in person and as Judge of the be-

lief that this article when explained would cast any

reflection on this Court or the Judge. And, believ-

ing firmly as I do, if it please your Honor, as I have

said before, that this is all that could be exacted of

him under a trial, believing that the matters set forth

in this information are not sufficient to punish him

for contempt of Court and are not sufficient to bring

him before this court to answer for suspension or

disbarment, I believe that the ends of justice would

be met if such proceedings would be had as I have

indicated. Of course, if that is not done, we shall



114 John H. Cohl) vs.

simply proceed to take what we deem to be the rights

in the premises.

Mr. BOYCE.—Xow, if it please your Honor, I

have listened with some iiiterest to what has been said

by counsel, and I submit that what has been said is

not in any manner germane to any question now pre-

sented to this Court. I tiled this information under

the provisions of the Code authorizing such a pro-

ceeding in court, calling the attention of the Court

to the fact of the publication of a certain newspaper

article signed John H. Cobb. Upon that, the Court

issued an order to show cause. That order was re-

turnable last week. Upon the presentation of that

aspect of the case, the matter was argued before your

Honor a week or ten days ago. The original answer

which was presented here on the 7th of December,

was an answer to the effect that no contempt had

been committed, and the legal questions as to the

jurisdiction of the Court, the facts alleged in the in-

formation and the matter constituting a contempt of

Court were raised in that answer. Those questions

were discussed before the Court, and in the discus-

sion of the case I attempted to clearly define the posi-

tion occupied by myself, that I did not in any man-

ner claim that that the matter published came with-

in the terms of the statute constituting a contempt.

That matter was discussed and your Honor then

iniled ux)on the answer, and it was stated by me that

the information was laid for the purpose of asking

an order of the Court to show cause why the offender

should not be suspended or removed from his office

as an attorney of this Court. That was the position
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and that was the attitude. On the strength of that,

time was given the party, Mr. Cobb then stating that

if that view of the case was insisted upon that he

had prepared himself to answer as charging con-

temjDt, or claimed that it was attempted to cite him

for contemptuous proceedings, and therefore he de-

sired further time to answer. Now, he has filed a

motion of a certain kind to the answer, and it seems

to me most temeritous for counsel at this time to say,

"If these proceedings are dismissed, my client is will-

ing to do something. That opportunity is past. It

is fundamentally declared that the Court shall not,

without notice to the person charged or alleged to be

guilty of certain conduct which requires the atten-

tion of the Court, take any action. The Court issues

an order to show cause. That order has been issued.

The cause has been shown. Now, it seems to me that

this proposition now made is a proposition without

precedent or without sanction. If there is anything

in the attitude of counsel or his client in respect to

the willingness and disposition to do a certain thing,

he has had ample opportunity to do it, and he has

taken his attitude and taken his position. The ques-

tion now of the legal effect and the legal result is

a question entirely different to be discussed, and I

therefore say that I think that the matter ought to

be proceeded with in its regular order. The motion

is a 23rimary motion introduced by the defendant, and

it touches a question that is in a certain sense of a

legal character and raises a legal question, and that

ought to be disposed of first as a reason for the dis-

missal of these proceedings. The moment these pro-
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ccodiugs were dismissed there would not be ain'

oc(\'isioii for an3d3ody to stand up and speak at

all, and these j^roceedings, I think, ought to take

their ordinary, regular course, and the first matter

that is on the record here is a motion of a certain

kind, which I suppose defendant's counsel can sup-

port.

The COUKT.—Counsel for defendant in his re-

marks said that, in the event that the information

were dismissed, defendant would apologize or make

a statement to show that some way it was not in-

tended as it has been taken, either against the Court

personally or against the incumbent of the bench,

against the Judge or the Court. The Court at this

time desires the record to show that, so far as the

Court j)ersonally is concerned, the matter is most un-

pleasant and disagreeable, and that fact that he, as

incumbent of the bench, might personally have been

considered as attacked in the artick^ is a matter which

the Court does not take into consideration. The

facts seem to l)e, from the information, that the

Judge was absent from the District when the article

was published, that there was an article published

which reflects upon the Court, and it was written

and signed by a member of tliis ])ar. Tliere was

nothing about it tliat was contemptuous. It was not

contempt of Court, because there were no cases then

l>enfling from which it could Ijc considered as con-

tem])t, as was argued by the defendant some days

ago; ))ut it seems to the Court, in view of all that

had transpii-cd, in view of the case wliicli had just

been decided and which was referred to ])v the de-
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fendant in the article signed by him, that it was a

breach of professional duty, a breach of professional

ethics, which should be met at the bar of this court,

and that, if it was a question of apology, that time

has passed. There has been some four months, if

I remember correctly, three months, since the article

was published and four weeks since the order to show

cause was issued, and this case has been on now ever

since this term of court convened. So I think, dis-

agreeable and unpleasant as it is, that the case must

take its course, and we will see what there is of it.

If there are any motions to be passed upon, the Court

will hear them.

Judge WINN.—Then, as I understand it now, if

the Court please, there is a lot of matters that will

probably take place. We want the stenographer's

report to be the official report in the case.

The COURT.—Certainly. As I understand your

proposition, it, in brief, is this: that, if the informa-

tion is dismissed, the defendant will make some sort

of statement to the Court as to his position, some sort

of public statement.

Judge WINN.—Yes, sir, a public explanation of

the circumstances, etc., under which the article was

published. I had a little misunderstanding of what

took place in court the other day, but now, as I un-

derstand it, it is this, that it is not contended by the

District Attorney nor by the Court, in so far as your

rulings have been made, that we are here to answer

for contempt. It is under the other sections of the

Code, for misconduct or something of that soi't.
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The COURT.—The proceeding was this, Judge

AYinn, so that you may be informed: An informa-

tion was filed by the District Attorney, an order to

show cause and to answer charges, and the informa-

tion was made returnable here on the opening day of

court. I do not now remember whether it was on

the opening day or the next day that the matter was

heard, but the defendant answered and filed his an-

swer, which was taken as a demurrer to the informa-

tion and was argued at that time. The contention

of the defendant was that the information did not

state a contempt of Court and authorities were cited

to support that position. I agreed with him that it

did not state a contempt of Court. The District At-

torney disclaimed any such intention in a statement

made to the Court, but stated that it was his conten-

tion that the defendant was guilty of misconduct as

an officer of the Court, as a member of the bar, and

that that alone was charged, that no contempt of

Court was charged, and that is what I held. I think

that is an accurate statement of what transpired.

Judge WINN.—Then, if the Court please, to then

get this matter of law which we have just stated to

the Court brought about in the proper way, with the

understanding that I have now, that we are proceed-

ing not for contempt but from some other miscon-

duct of counsel, I desire to file this motion, and I

could not have filed it until I found out the status of

the case. This is the first time I have known exactly

what was the extent of this information. It is in

the nature of a demurrer. I will file the motion.
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Mr. BOYCE.—One moment. I supposed that all

professional propriety would indicate that fairness

of treatment and ordinary professional methods

would be pursued. Here is a motion filed to-day, or

yesterday, and the motion stands for itself and the

answer stands for itself. I submit, if your Honor

please, that the attempt at this time to throw in here

now a series of motions not served upon the repre-

sentative who appears here in support of the in-

formation is an entirely improper course to pursue,

and I have no objection to any steps being taken that

they see fit to take, but at the same time I am bound

to call the attention of the Court to the fact at this

time that they have come in here on a record that

they have made up and which was the result of a

deliberate decision, and that record is the record

which I come here to answer and to meet, and I think

it is appropriate that the matter should be proceeded

with in its ordinar}^ aspect, and as the record has

been made by themselves.

Judge WINN.—I don't know of any practice of

law or ethics either that will prevent an attorney

from making any kind of motion that he sees fit.

Whether the Court will grant it or not is another

question.

(After argument.)

The COURT.—Do I understand your contention

to be that tlie information does not state facts which

constitute misconduct under the statute?

Judge WINN.—That is just exactly the question

that I want to raise. We had better raise it now

than at the end of the trial. If that paper-writing
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is not good, your Honor had better know it now than

at the end of the trial. It is on the ground that

your Honor has no jurisdiction to proceed to act on

it. We never can waive a question of jurisdiction.

It is the question of jurisdiction of your Honor to

23roceed under a paper-writing like that to either

suspend or disbar the defendant. It is idle I think

to do so, and I desire to raise this question of juris-

diction.

The COURT.—It seems to me, Judge Winn, that

this comes at a late day. You have answered.

Judge WINN.—It don't make any difference,

your Honor. An answer never waives jurisdictional

grounds. The fact is, if the Court please, and I

think I will be able to show you beyond any ques-

tion of doubt, that if there is anything at all charged

in this matter, it would be contempt; but it is not

joroper under the statute, not brought in the proper

manner, in the manner prescribed by the statute to

suspend or disbar an attorney.

The COURT.—Did you come here prepared to

argue that, or did you come prepared to argue the

other motion?

Judge WINN.—I came prepared to argue either

horn of the dilemma which the District Attorney in-

tended to take.

The COURT.—You filed yesterday a motion to

refer. As I understood it, you said you were not

prepared to argue the motion at that time, and would

like until this afternoon to gather your authorities

on that question. Now, it is hardly appropriate, it

seems to me, to come in at tliis time and attempt to
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argiie this motion. If you desire to file the motion,

of course it is your right to file it, but I do not think

it is proper to come in here at this hour, and without

serving it on the District Attorney, seek to argue it

now. I will hear the argument on the other matter,

and it will not be too late then to make this motion.

Judge WINN.—This motion, if the Court please,

necessarily comes first. Now, I could not file this

motion until I understood what the counsel expected

to do under this information. The motion is that

I object to any testimony or proceedings to be had

under the complaint, because counsel has elected to

prosecute this cause under the sections of the Code

which refer to suspension or disbarment. I could

not argue the motion for reference now. I simply

want to raise the question now that this paper does

not state facts sufficient to give the Court any juris-

diction or state any warrant for any action whatever.

The COURT.—Of course you have the right to

raise that question.

Judge WINN.—I can make my argument and let

counsel have my authorities and answer it in the

morning.

Mr. BOYCE.— (After argument.) It don't make

any difference really which order or which method

may be pursued. This application may be made, and

I am as ready to argue it now as at anj^ time, because

it is all futile. If that position is true, whatever is

done here is all blank paper.

The COURT.—If counsel is ready, we will hear

it now.
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Counsel for defendant reads motion, as follows:

*'Now comes the defendant by his attorneys at this

time and moves the Court to quash the order to show

cause and to dismiss this proceeding for the follow-

ing reasons, to wit:

That upon the evidence and the admission of the

United States Attorney, and record in this case, that

this proceeding is now being prosecuted under the

provisions of Section No. 743 and Section 744, Part

IV of the Alaska Code, and the United States Dis-

trict Attorney, in virtue of his office, has no author-

ity or capacity to institute and prosecute any pro-

ceedings under said statute.

It furthermore appears that the said order to show

cause was improvidently issued in this: That the in-

formation upon which said order was based does not

state facts sufficient to invoke the jurisdiction of the

Court under the provisions of law pursuant to which

this proceeding is now attempted to be* prosecuted, in

that the facts set forth in the said information do not

constitute misconduct of the defendant in his pro-

fession nor do the facts set forth constitute any mat-

ter authorizing the Court to make and enter an order

to show cause, and the only power and jurisdiction

the Court had or has in the premises is to dismiss

Ihe case.

WINN & BURTON,
MALONY & COBB,

Attorneys for Defendant.

Whereupon, after argument, court adjourned un-

til to-morrow morning at 10 o'clock.
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[Proceedings had December 17, 1908, in Case No.

702-A.

December 17, 1908, at 10 A. M.

(After argument.)

The COURT.—Now, as I understand counsel for

defendant, he raises three questions; first, that the

information is insufficient, because it is made by the

District Attorney; and that neither the District At-

torney nor any other person not interested, not per-

sonally affected, can make such an information ; and

the other, the third ground of objection is that, even

if the person making the information has authority

to do so, the grounds stated in the information are

insufficient to bring the defendant before the Court

for the purpose of punishing him or for the purpose

of disciplining him, suspending or removing him,

from his office as attorney. Is that it?

Judge WINN.—In brief, I think this motion raises

more particularly these questions: that the District

Attorney, as charged here, has laid this complaint,

and had no right to do it. Now, the other point is

that this is a contempt proceeding, and you cannot

try counsel for misconduct which would warrant sus-

pension or disbarment on contempt proceedings.

Now, as to whether it charges facts sufficient for dis-

barment or suspension, I don't think that question

is properly brought up at this time. Incidentally,

that has been referred to, but it is more particularly

that it seeks to suspend or disbar on contempt pro-

ceedings.
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The COURT.—In the first place, \Ylien this matter

first came up, the position taken by defendant was

that it neither constituted contempt nor was a con-

tempt, and the Court agreed with counsel at that

time. So far as the construction of Section 754 is

concerned, and the authority for any person to lay

an information on this subject is concerned, it is

my view that any person—it is immaterial who it is,

whether he has a personal interest or not in the mat-

ter—has, under that section the right to make an in-

foniiation and file it with the Court. I do not think

it is essential that the person have a personal, pecuni-

ary interest in it. The administration of justice is

a matter which is of interest to the entire community,

and any person who has information that one of the

officers of the Court has in an_y way acted so as to

bring discredit upon the Court or the profession or

the administration of justice, or to impair or hinder

the administration of justice, is, I think, under that

section, fully authorized to make the information.

Now, so far as the right of the District Attorney as

an officer is concerned, it seems to me to be plainly

witliin his right, not only within his right l)ut part

of his duty. He is an officer of the Court, more es-

pecially so than the meml)ers of the bar. He has

a double obligation, and T think that his autliority,

his right to make it, is undoubted. So on those

points the demurrer will be overruled.

Now, as to the second clause of the demnri-er, the

ground being that the information does not state facts

sufficient to invoke the jurisdiction of ihc Court un-

der the provisions ot hiw uudci- which the i)r()('eed-
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ing is attempted to be prosecuted, it seems to me to be

witliout foundation. As I read tlie information, it

charges not contempt Init misconduct on the part of

the attorney, and there is nothing in the informa-

tion which woukl lead a person to any other view

of it with the exception of the sentence in the hist

part of the 4th paragraph, where the allegation a])-

pears that the "same"; that is, that the misconduct

or professional acts which are alleged to constitute

misconduct, "constitute a contempt of this court."

I am inclined to view that, so far as the charge in the

information is concerned this charge of contempt is

surplusage, because it does not constitute a con-

tempt. As counsel says, it may be contemptuous and

not be sufficient to constitute contempt. Counsel, in

his argument stated that the word "punishment," as

used in the prayer, bears out the idea or construction

that contempt of court was charged and not miscon-

duct, contending that the proceeding to suspend or

disbar the defendant was not in the nature of punish-

ment. I agree with counsel that disbarment is not

considered in the same category as punishment for

contempt, but the use of the word there does not, I

think, change the general character of the informa-

tion, which, as I read it, charges misconduct on the

part of an attorney in his profession. The motion

is denied. I think in ruling on the tirst paragrapli

of the motion, I said the demurrer was overruled. I

see it is a motion and not a demurrer. I will change

that.
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Mr. BOYCE.—If your Honor please, I think sec-

tion 744 is the section. I think inadvertently your

Honor mentioned section 754, in your ruling.

The COURT.—I meant section 744, page 298 of

the Code, the second section from the bottom.

Judge WINN.—Now, this next motion is a mo-

tion for reference.

Counsel for defendant reads motion, as follows

:

"Now comes the defendant by his attorneys and

moves the Court to refer the above-entitled cause to

three disinterested attorneys of the Alaska bar for

hearing and determination, under the provisions of

the statutes in such cases made and provided ; and for

cause shows:

That this proceeding was brought as defendant is

informed and verily believes and therefore alleges,

upon the motion, order and direction of the Judge of

this court; and defendant, with leave of the Court,

will introduce evidence on the hearing hereof in sup-

port of this allegation ; that no person other than the

said Judge has any interest whatever in prosecuting

this proceeding, and the same should under the law-

be referred to three members of the bar to try the

same, and not by the Judge who is charged to have

been maligned.
WINN & BURTON,
MALONY & COBB,

Attorneys for Defendant.

United States of America,

District of Alaska,—ss.

John H. Coljb, being first duly sworn, saj^s: I am

the defendant above named. The matters and things
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set out in the foregoing motion as of my own knowl-

edge are true; and where stated upon information

and belief, I believe them to be true.

J. H. COBB.
Subscribed and sworn to before me this 15tli day

of December, 1908..

[Seal] H. EVANSON,
Notary Public in and for Alaska."

Judge WINN.—I don't know, if it please the

Court—we thought that the Court had ordered these

proceedings brought, thinking that under the statute

it is the duty of the Court either to file the charges

himself or order them filed. I understand Mr. Boyce

says he has filed these matters and not on an order

of the Court. I presume that that portion of the

motion there does not recite the facts.

I understand that you filed this information simply

as a member of the bar or as District Attorney, and

it was not filed under any order of the Court, Mr.

Boyce ?

Mr. BOYCE.—I expressl^y stated, and I wish the

record to show, that I received a copy of the paper

in which this article was published when I was out

of the District, in the City of Santa Barbara, Cali-

fornia, and I then and there made up my mind, and

as soon as I reached this District, I instituted pro-

ceedings, the first term of court after I returned. I

expected to reach here for the Ketchikan term, but

I did not. I reached the district in time for the

Skagway term and instituted proceedings myself.

(After argument on motion.)
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Mr. COBB.—It has been the contention all the

time that that article does not and was never in-

tended to reflect on 3'onr Honor, either as a man

or a jud^e; bnt the persons who are responsible for

the article and who called it forth—and it was a mere

hastily scribbled note to correct a mistake in regard

to a gross injustice that had been done me and by

which a greater injustice was done to your Honor,

by paralyzing the arm of the Court by orders ob-

tained from Washington for the purpose of bringing

about my disgrace, and even worse matters than that,

and in one case to which I was not interested only as

counsel, those same influences cost m}^ client $840

in the matter of expenses extra; and those matters

were to be investigated, and they will be investigated,

but these things did not refer to your Honor, and

your Honor was not charged with them. I thought

your Honor had been entirely too lenient in some re-

spects, it is tme, but there was not the slightest inti-

mation there, and that does not have any relation to

the mere allusion that is contained in there to well

known facts, and it could never be construed as being

a reflection upon the Court.

(After further argument on motion for reference.)

The COURT.—The view of the Court on the sub-

ject of tlie institution of the proceedings and the

construction of this section 745 to which counsel re-

fers is that that refers to matters whi(;h are within

the actual, personal knowledge of the Court, done in

the presence of the Court, or of which the Court has

first-hand knowledge, and there is no doubt that in

cases of that kind the only })roper proceeding would
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he to refer the matter to three disinterested members

of tlie bar. Coimsel has said that the only two per-

sons interested in this matter were the defendant and

the present ieeumbent of tlie bench. The present in-

eumbeut of the bench so far as he is personally oon-

toerned has no interest in this matter. The view

taken of the matter by the Conrt is that the act of

writino- this letter, if it was written, w^s miscon-

duct, for the reason that there would be other ways

of meeting it if those facts were true, and since the

statement made by counsel of what he intends to

show, the Court is more than ever confirmed in the

opinion that it is a matter over which the Court has

no personal interest, and I can see no reason why the

Court should not hear the matter. It is a matter

which is susceptible to appeal to a higher court, and

the record would go to that court. If this Court were

to make a mistake, fortunately there is a higher

court which never has been and I trust never will be

afraid to make corrections in law or in fact which

may be made by the lower courts, and the defendant

in this case loses no rights and no fairness of hear-

ing by the trial of the case before the Court. The

•Court denies the motion to refer.

Defendant excepts.

Mr. BOYCE.—If your Honor please, I desire to

make a motion. That motion is that the matter be

now submitted upon the information aaid the answer,

iUnder ithe same practice and to follow the same

method that would be filed in an action where judg-

ment on the pleadings is demanded, and the claim

now made is that the answer now on file raises no
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issue of fact to be tried and the question becomes

purel.y a question of law, and we noAv make a mo-

tion for judgment on the pleadings.

Judge WINN.—After the refusal of the Court

to refer the case to a committee of three disinterested

members of the bar, we wish to preserve an exception

to that ruling of the Court, and we will not appear

any further in the case or have anything further to

do with the case in this court. We stand upon the

record.

Whereupon, the hearing of this case was ad-

journed.

December 18, 1908, at 10 A. M.

The COURT.—In the matter of Cause No. 702-A,

United States vs. Cobb, the motion of the Govern-

ment is granted, the motion for judgment on the

pleadings ; the District Attorney to prepare judgment

suspending the defendant from practice as an at-

torney at this bar for one year and six months; the

defendant to have a stay of execution until February

1st, 1909, to arrange the affairs of his clients and ar-

range his legal business.

[Reporter's Certificate to Transcript of Reporter's

Notes.]

I, Harold M. Lull, Official Rejjorter of the Distri(rt

Court for the District of Alaska, Division Number

One, do hereby certify that the foregoing is a full,

true and correct transcript of all the proceedings

had at tlic trial of the cause, in the above-named

court, entitled United States of America versus John
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H. Cobb, No. 702-A; and I further certify that no

evidence Avas introduced or offered on said trial.

HAROLD M. LULL,

Official Court Reporter.

[Endorsed] : No. 702-A. In the District Court of

the United States for the Div. No. 1 of Alaska.

United States of America vs. John H. Cobb. Tran-

script of Reporter's Notes.

No. 1702. United States Circuit Court of Appeals

for the Ninth Circuit. Filed May 3, 1909. F. D.

Monckton, Clerk.

[Endorsed]: No. 1702. United States Circuit

Court of Appeals for the Ninth Circuit. John H.

Cobb, Plaintiff in Error, vs. The United States of

America, Defendant in Error. Additional Tran-

script of Record. Certified Copy of Judgment-roll

in Herman Meyer vs. John H. Cobb and Transcript

of Reporter's Notes in United States of America vs.

John H. Cobb. Upon Writ of Error to the United

States District Court for the District of Alaska,

Division No. 1.

Filed May 3, 1909.

FRANK D. MONCKTON,
Clerk.

By Meredith Sawyer,

Deputy Clerk.
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IN THE

States Circuit Court of Appeals

FOR THE NINTH CIRCUIT

J. H. COBB,

vs.

UNITED STATES,

Plaintiff in Error

Defendant in Error

STATEMENT OF THE NATURE OF THE CASE.

On the 16th day of November, 1908, the District

Attorney for Alaska, Division No. 1, filed the fol-

lowing document, omitting caption and formal parts:

''Comes now John J. Boyce, the United States

Attorney for the District of Alaska, Division No.

One thereof, and informs the above named court in



reference to John H. Cobb, as an attorney at law

and a member of the bar of the said Court, as fol-

lows, to-wit:

I.

''That John H. Cobb is an attorney at law and a

member of the bar of the District Court for the

District of Alaska, and for more than ten years last

past continuously to the date of this information has

been, and now is, engaged in the active practice of

his profession as such attorney at law at the bar of

said court.

11.

'Tour informant is informed and believes, and

therefore alleges, that on the 3rd day of September,

1908, the said John li. Cobb, wilfully, wrongfully

and maliciously published and caused to be publish-

ed at Juneau, District of Alaska, in the 'Daily

Alaska Dispatch,' a newspaper of general circula-

tion published in Juneau, Alaska, an article or com-

munication, signed by himx, in words and figures as

follows, to-wit:

" 'COMMUNICATED.
"

'Editor of the Dispatch : I am informed that

the Record on yesterday, among other things charg-

ed the firm of which I am a member, with having

written or dictated a notice of the decision in the

disbarment case. This is not true and I v/ish you

to so state. I do not care to discuss the case at all

at this time since the v/hole matter will in the near

future be made the subject of a thorough investiga-

tion in other disbarment proceedings.



" 'Of course, I realize that if there had been the

slightest grounds shown for my disbarment, I would
certainly have been disbarred. As no such grounds

were shewn the best the court could do for the gang
v/hose sinister influence has paralyzed the Judge for

the past two years, was to seek an excuse to save

their faces and the costs. If he had kept the
' 'square deal" promise he made to the public in 1905,

there would have been some disbanrients in Juneau
before this, but mine would not have been one of

them. Under the shameful conditions from which
southeastern Alaska is suffering so much, I suppose

I should be thankful, and continue to wait.'

" 'J. H. Cobb.'

III.

' 'That as your informant is informed and believes,

and therefore alleges, said article or communication

as aforesaid, published and caused to be published in

the manner and form, as aforesaid, at the time and

place, aforesaid, was wilfully and maliciously false

and untrue, and then and there published and caus-

ed to be published, in the manner and form

as aforesaid, with the intent to scandalize, traduce

and bring into contempt and disgi^ace the said above

entitled court, contrary to and in violation of his

duty and obligation as an attorney and officer of

said court.

IV.

''That the publication aforesaid and the conduct

of the said John IL Cobb in reference thereto as

herein set forth, was then and there, and is now,

willful misconduct in his profession of attorney at



law and as a member of the bar of this court, and

the same constitutes a contempt of this court.

''Wherefore, your informant prays:

^'1. That this court will be pleased to cite the

said John H. Cobb to appear before the bar of this

court and show cause, if any he has, why he should

not be punished according to law for said miscon-

duct.

"2. For such other and further relief as in the

premises may be just."

''Dated at Juneau, Alaska, November 12th, 1908.

"John J. Boyce,

"United States Attorney, Informant."

On the same day an order was issued, signed by

the Judge of the Court, which recited all the facts

set forth in the Information in hec verba and con-

cluded as follows:

"Now, therefore, in consideration of the premises,

IT IS ORDERED that John H. Cobb do appear be-

fore the above entitled court at the court room in

the U. S. court house at Juneau, Alaska, on Monday,

the 7th day of December, 1908, at 10 o'clock A. M.

of said day then and there to shov/ cause and ans-

wer the allegations in said information if any you

have why you should not be punished for said mis-

conduct."

The order having been served upon the defendant,

he appeared and after some preliminary matters had

been disposed of by the court he filed the following

answer, omitting caption and formal parts:

"Now comes the defendant, and for answer to the



rule to show cause herein made, and entered on the

16th day of November, 1908, alleges and shows:

I.

'That the matters and things set out and alleged

in said order, and the complaint or information upon

v/hich the same is based, do not constitute

contempt of court, as therein charged, nor do such

matters and things constitute misconduct in the pro-

fessional or other capacity of the defendant; and

this court has no jurisdiction over the subject

matter so set out, or over the person of the defend-

ant herein, nor has it any legal authority to require

the defendant to answer the same, for that; the mat-

ter contained in the communication referred to and

set out did not relate to any case, matter or proceed-

ing then pending before said court, or the judge

thereof, but so far as it related to or referred to such

matters at all, were to matters finally disposed of

prior to the date of said communication, and said

communication was not written in the course of his

professional duty or work, and was not an act done

in his professional capacity.

11.

' That the United States District Attorney who

purports to be prosecuting this pretended proceed-

ing, did in open court, on Monday, the 7th day of

December, 1908, admit that the matters and things

set out as aforesaid did not constitute contempt of

court, and the matter should by the court be dismis-

sed on said admission, as well as upon the law; but



inasmuch as the court held, though erroneously as

defendant verily believes, that the coui't had jurisdic-

tion to investigate the subject matter of said so-

called information, and to require defendant to ans-

wer the same, now in deference to said ruling, but

without waiving the want of jurisdiction to take cog-

nizance of said proceeding, or the want of jurisdic-

tion of the person of the defendant in this proceed-

ing, but expressly resei'ving all his legal rights

thereunder, defendant denies and alleges as fol-

lows:

I.

'The defendant admits the allegations of the first

paragraph of the paper denominated Information'

and hereinafter referred to as such.

II.

' 'Defendant admits that he wrote the communica-

tion set out in the second paragraph of the informa-

tion and sent the same to the editor of the 'Alaska

Daily Dispatch,' but he denies that he did so

wrongfully or maliciously.

III.

"Refen-ing to the third paragraph of said inform-

ation, defendant denies that said article or communi-

cation was wilfully or maliciously or otherwise false

or untrue; and he further denies he had any intent

to scandalize, or to traduce, or to bring into con-

tempt or disgrace the said court, contrary to his duty

as an attorney and officer of said court, or other-

wise.



IV.

* 'Referring to the fourth paragraph of said inform-

ation, he denies all and singular the allegations

therein contained.

V.

''And further answering said information, defend-

ant alleges that the U. S. District Attorney has no

capacity to bring this proceeding, for that: this pro-

ceeding purports to be brought as a proceeding for

contempt, but that on a preliminary hearing herein

on December 7th, 1908, the said District Attorney

confessed in open court that the matters and things

charged in said information did not constitute con-

tempt of court, but constituted misconduct under

Section 743, Part IV of Carter's Alaska Code; and

the said District Attorney has no capacity to bring

any such proceeding in his official capacity.

"WHEREFORE defendant prays that this pro-

ceeding be dismissed."

On the 17th day of December, 1908, the defend-

ant, by his counsel, filed the following motion to

quash:

"Now comes the defendant by his attorneys at

this time and moves the court to quash the order to

show cause and to dismiss this proceeding for the

following reasons, to-wit:

"That upon the evidence and the admission of the

United States Attorney this proceeding is now being

prosecuted under the provisions of Section No. 743

and Section No. 744, Part IV of the Alaska Code,
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and the United States District Attorney, in virtue of

his office has no authority or capacity to institute

and prosecute any proceeding under said statute.

''It furthermore appears thatthe said order to show

cause was improvidently issued in this: That the

information upon which said order was based does

not state facts sufficient to invoke the jurisdiction of

the court under the provisions of law pursuant to

which this proceeding is now attempted to be prose-

cuted in that the facts set forth in the said infor-

mation do not constitute misconduct of the defend-

ant in his profession; nor do the facts set forth con-

stitute any matter authorizing the court to make and

enter an order to show cause, and the only power

and jurisdiction the court had or has in the premises

is to dismiss the same."

But the court denied said motion.

The defendant, by his counsel, then presented a

verified motion to refer the case to three disinter-

ested attorneys for hearing under the provisions of

the statutes in such cases made and provided, which

motion is as follows, omitting caption and formal

parts:

' 'Now comes the defendant by his attorneys and

moves the court to refer the above entitled cause to

three disinterested attorneys of the Alaska bar for

hearing and determination, under the provisions of

the statutes in such cases made and provided; and

for cause shows

:

"That this proceeding was brought as defendant

is informed and verily believes and therefore alleges,
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upon the motion, order and direction of the judge of

this court; and defendant, with leave of the court,

will introduce evidence on the hearing hereof in sup-

port of this allegation; that no person other than the

said judge has any interest whatever in prosecuting

this proceeding, and the same should under the law

be referred to three members of the bar to try the

same, and not by the judge who is charged to have

been maligned."

But the court denied said motion.

The District Attorney thereupon moved the court

orally for a judgment and defendant's counsel with-

drew from the case. The court granted the motion

and made and entered the following judgment,

omitting caption and formal parts:

'^WHEREAS, on the 16th day of November, 1908,

an inform.ation under oath v/as filed in this court by

John J. Boyce, the United States Attorney for the

District of Alaska, Division No. 1, informing the

court that John H. Cobb, a member of the bar of

said court, had by reason of certain facts set forth

and alleged in said information been guilty of mis-

conduct as an attorney of this court; and

''WHEREAS, thereupon an order to show cause

was issued out of this court returnable at the open-

ing of the December term of this court at Juneau,

Alaska, on Monday the 7th day of December, 1908,

which said order to show cause v/as duly sei'ved upon

said John H. Cobb; and

''WHEREAS, on said return day, to-wit, Monday,

December 7, 1908, the said John H. Cobb appeared
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in person and filed in this court his verified answer

to said information and the matters therein put in

issue were argued in open court by respective counsel

on Dec. 8, 1908, and the court having decided said

matters against the contention of said defendant as

to the jurisdiction of the court and the suflficiency of

the information, the said defendant applied for and

was granted further time to file an amended answer

until December 15th, 1908, and

''WHEREAS, on said December 15th, 1908, the

said defendant appeared herein in person and by his

counsel Messrs. Winn & Burton served and filed here-

in a motion to refer said matter to three members of

the bar to report findings, and also served and filed

herein a new amended and additional supplemental

verified answer herein and said matter was there-

upon continued for hearing until December 16th,

1908, at four o'clock P. M. of that date; and

''WHEREAS, on said 16th day of December, 1908,

at the hour last aforesaid said defendant by his

attorneys filed herein a written motion to quash the

order to show cause and to dismiss these proceedings

for the reasons set forth in said written motion filed

of record herein; that thereupon said motion having

been denied by the court the motion to refer was

argued by the respective counsel and submitted to

the court and the court having fully considered the

same overruled and denied said motion; that there-

upon the informant moved in open court for judg-

ment on the pleadings herein on the ground that

the verified answers of thedefendant herein raised no
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material issue of fact to be tried and the issues

raised in the pleadings were questions of law alone;

whereupon and before the submission of said motion

or any ruling thereon counsel for defendant in open

court arose and addressed the court as follows:
'

' 'After the refusal of the court to refer the case

to three disinterested members of the bar we wish

to preserve an exception to that ruling of the court

and we will not appear any further in the case or

have anything further to do with the case in this

court. We stand upon the record."
'

' 'Whereupon the defendant and his counsel with-

drew and retired from the court room and took no

further part in the proceedings; that thereupon the

said informant renewed said motion and submitted

the same upon the record herein; v/hereupon said

motion was submitted and taken under advisement

by this court and now on this day the court renders

its judgment and decree in the above entitled pro-

ceedings and the law in the premises being consid-

ered and by reason of the matters of record and

proceedings herein the court now finds that the said

defendant John H. Cobb did as alleged in said infor-

mation cause to be published at Juneau, District of

Alaska, in the 'Daily Alaska Dispatch, ' a newspaper

of general circulation, an article or communication

signed by him in words and figures as follows to-wit:

" 'COMMUNICATED.
"

'Editor of the Dispatch : I am informed that

the Record on yesterday, among other things charg-

ed the firm of which I am a member, with having

written or dictated a notice of the decision in the
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disbarment case. This is not true and I wish you

to so state. I do not care to discuss the case at all

at this time since the whole matter will in the near

future be made the subject of a thorough investiga-

tion in other disbarment proceedings.
^' 'Of course, I realize that if there had been the

slightest grounds shown for my disbarment, I would

certainly have been disbarred. As no such grounds

were shown the best the court could do for the gang
whose sinister influence has paralyzed the Judge for

the past two years, was to seek an excuse to save

their faces and the costs. If he had kept the

''square deal" promise he made to the public in 1905,

there would have been some disbarments in Juneau

before this, but mine would not have been one of

them. Under the shameful conditions from which

southeastern Alaska is suffering so much, I suppose

I should be thankful, and continue to v/ait.'

" 'J. H. Cobb.'

' 'That the publication of said article constituted in

itself such wilfull misconduct in his professional

capacity as requires a temporary suspension of his

rights to practice as an attorney of this court, and it

is now hereby in consideration of the premises

ORDERED, ADJUDGED AND DECREED that the

said John H. Cobb be and he is hereby suspended as

an attorney of this court for a period of eighteen

months, during which period he shall not practice

herein; and IT IS FURTHER ORDERED that the

effect of this judgement and decree be stayed until

February 1st, 1909, in order that the said John H.

Cobb can make such necessary and proper arrange-

ments as he may be advised in respect to all actions,
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suits, proceedings and litigations now pending in this

court in which he may be employed as an attorney.

' 'Done in open court this 19th day of December,

1908."

It will thus be seen that the case started out as a

proceeding for contempt under the provisions of Sec-

tions 609 and 614 Part IV of the Alaska Code; that

it ended with a judgment under the provisions of

Chapter 76, Part IV of the Alaska Code.

On the 4th day of January, 1909, the defendant,

by his counsel presented a petition for a writ of

mandamus to this Honorable Court, treating the

case as one brought for his removal or suspension as

an attorney, conceiving that to be the proper miethod

of reviewing the action of the lower court under the

authority of Ex Parte Bradley, 74 U. S. , 364, and

Ex Parte Robinson, 86 U. S., 505. This Court, how-

ever, held that a vvTit of error was the proper remedy

and denied the petition for writ of mandamus. The

case was then brought up by writ of error and the

defendant filed the following assignment of errors:

I.

The court eri'ed in holding that the information

herein was sufficient to charge contempt of court or

any matter cognizable by the court.

II.

The court erred in denying the motion to refer the

matters herein to three members of the bar to re-

port their findings thereon.

III.
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The court erred in not dismissing the information

herein on the ground that the same failed to charge

contempt of court or any matter cognizable by the

court.

IV.

The court erred in holding and adjudging that th e

publication of the arricle set out in the information

and judgment constituted in itself such willful mis-

conduct in his professional capacity as requires a

temporary suspension of his right to practice as an

attorney in this court, in this: (a) The defendant

having been charged with contempt of court and

cited to show cause why he should not be punished

for contempt of court, the court was without power

to adjudge the defendant guilty of misconduct in

his professional capacity, (b) The defendant having

joined issue as to the truth of the matters charged,

the court erred in entering judgment upon the plead-

ings, (c) The matter charged shows upon its face

that it was not done in the professional capacity of

the defendant.

V.

The judgment of the court is erroneous and void

in this: The defendant was charged in this informa-

tion with contempt of court and cited to show cause

why he should not be punished therefore, and the

court was without power to impose sentence of sus-

pension as an attorney of the court or any other

punishment tlian a fine of not exceeding One Hun-

dred Dollars ($100.00).
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ARGUMENT.

The questions raised by the assignments of error

may be summarized as follows:

FIRST: Do the matters set forth in the Infor-

mation constitute contempt of court, under the

Alaska Code?

SECOND: If not, can the court proceed on a

charge of contempt to try the defendant under the

provisions of the Code relating to removal or sus-

pension of an attorney?

THIRD: In a proceeding for contempt against

any attorney can the court inflict the punishment of

suspension from practice?

FOURTH : If the proceeding can be construed as

one under the provisions of the Alaska Code relating

to the removal or suspension of attorneys, does not

the information show upon its face that it does not

state facts sufficient to authorize the proceeding in

that it appears that the act complained of was not

done in the professional capacity of the defendant?

FIFTH: If the proceeding can be construed as a

proceeding for removal or suspension, has the Dis-

trict Attorney any authority as such to prosecute the

same?

SIXTH : If the proceeding can be construed as a

proceeding for suspension, was not the court com-

pelled to refer it to three disinterested members of

the bar for trial of the facts?

SEVENTH: Was it not error in any event to
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render judgment on the pleadings when material

facts in the information were put in issue by the

answer?

THIS PROCEEDING WAS ONE FOR CON-
TEMPT, AND TREATED AS SUCH, THE JUDG-
MENT IS VOID BECAUSE THE INFORMATION
FAILED TO STATE FACTS SUFFICIENT, AND
BECAUSE THE PUNISHMENT IMPOSED IS

UNAUTHORIZED BY LAW.
We think it clear from the information that the

proceeding was instituted under the third subdivis-

ion of Section 609 of the Alaska Code, which defines

contempt as

''Misbehavior in office, or other willful neglect or

violation of duty, by an attorney, clerk, marshal or

other person selected to perform a judicial or min-

isterial service."

and that the District Attorney looked for his author-

ity to bring the proceeding to Section 614 which

provides that

**In all cases of public interest the proceeding may
be prosecuted by the District Attorney on behalf of

the United States."

In the twelve subdivisions of Section 609 defining

contempts, the third, quoted above, is the only one

that in the remotest degree squints at the matter

charged in the information. The only authority con-

ferred by law on the District Attorney to institute

the proceedings is that portion of Section 614 quoted

above. The information after alleging the publica-

tion of the communication set out, charged that ''the
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same constituted a contempt of this court."

The prayer was:

"1. That this court will be pleased to cite the

said John H, Cobb to appear before the bar of this

court and show cause, if any he has, why he should

not be punished for said misconduct.

2. For such other and further relief as in the

premises may be just."

The order to show cause required the defendant

to show ''why you should not be punished for said

misconduct." Since punishment is not inflicted in

proceedings for removal of attorneys but is inflicted

in contempt cases; and since the act alleged to have

been committed is charged to be '"'a contempt of

court" it is clear, we think, that the proceeding is one

brought to punish defendant for contempt. If this

be true then it is an end of this case. For as said by

the Supreme Court of the United States in Ex Parte

Robinson 'The judgment of the court disbarring

the petitioner, treated as a punishment for contempt

v/as unauthorized and void."

The Alaska Code in prescribing a limitation on the

power of courts to punish for contempt, limits it to a

fine of one hundred dollars unless committed in the

immediate presence of the court (First and

second subdivision of Section 609 or first sub-

division Section 711 Alaska Code) or the right or

rem.edy of a party to an action is defeated or prej-

udiced thereby (Section 610, part IV, Alaska Code)

and there is no pretence that the act charged either

injured any party or v/as committed in the presence
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of the court.

Again, under the settled construction of the Alaska

Statute by the courts of Oregon, whence the Statute

was taken, the act complained of was not contempt

of court.

State vs. Kaiser, 23 Pac. 964.

As a matter of fact the court below as well as the

District Attorney, on the preliminary argum.ent upon

the authority of the Kaiser case, conceded that the

information did not make out a case of contempt.

But his Honor said that the defendant was ' 'guilty

of something" and the District Attorney announced

that he would proceed under the third subdivision of

Section 743, part IV Alaska Code, which provides for

the removal or suspension of an attorney ''For being-

guilty of any willful deceit or misconduct in his pro-

fession."

Considering the case then as a proceeding for re-

moval or suspension of an attorney, we contend

:

FIRST: That The District Attorney had no

CAPACITY TO INSTITUTE THE PROCEEDING.

The right of an attorney to practice his profession

is a valuable one, of which he can only be deprived

in the manner provided by law and for the causes

provided by law.

In re Eaton 62 N. W. Rep. 597.

Ex Parte Bradley 7 Wail. 364

The Alaska Code, Part IV, Section 743 prescribes

the causes for which an attorney may be removed or

suspended. The next Section (744) provides ''The

proceeding to remove an attorney as provided in the
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last section shall be taken by the court, of its own

motion, for matters within its knowledge or that of

any of the judges thereof; otherwise it may be taken

upon the information of another."

''Another" we contend m.eans some other person,

not some other officer. The District Attorney's

duties are prescribed by law, but he is no where

given authority to institute a proceeding for the re-

moval of an attorney. If Mr. John J. Boyce desired

to institute the proceeding, he had a right to do so in

his individual capacity, thereby making himself

liable for costs and other consequences of his act;

but he has no right or authority to proceed in his

official capacity and thus shelter himself behind the

Government; for the law has not given him any such

official power.

SECOND: If the case was to be tried at all

IT SHOULD HAVE BEEN REFERRED TO THREE DISIN-

TERESTED MEMBERS OF THE BAR.

Section 744 appears to be mandatory, that ''the

proceedings shall be taken by the court of its own
motion, for matters within its knowledge or that of

any of the judges thereof."

Section 750 also makes it mandatory that when

the proceeding is so taken the facts when contro-

verted shall be tried by a committee of the bar,

appointed by the court. These provisions are in

harmony with that rule of natural justice w^hich

prevents any man from being judge in his own
cause.

The case at bar, while not perhaps within the
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letter of the rule, is clearly, we think, within its

spirit. To make this plain let us briefly examine

the charge and the issues. The gist of the com-

plaint made against defendant is the statement that

*'the best the court could do for the gang whose

sinister influence has paralyzed the judge for* the

past two years, was to seek an excuse to save their

faces and the costs."

It was charged that said article containing the

above statement *'v/as willfully and maliciously

false and untrue and v/as then and there published

and caused to be published with the intent to scan-

dalize, traduce and bring into contempt and dis-

grace the said above entitled court."

The defendant admitted the writing of the com-

munication quoted, but he ''denies that said article

or communication was willfully or maliciously, or

otherwise false or untrue, and he further denies

that he had any intent to scandalize or to traduce or

to bring into contempt or disgrace the said court

contrary to his duty as an attorney and officer of

said court or otherwise.

"

Now here were three issues of fact raised. The

judge of the court was the person above all others

v/ho knew the facts thus put in issue. He knew

better than any one else whether he had been under

''sinister influence" that had paralyzed his functions

for tv/o years past. The publication itself was sign-

ed and appeared in a public journal and it is not

to be presumed that the fact of its publication v/as

not known to the judge. The case then is clearly
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within the spirit of the statute that was designed

to prevent the judge being judge in his own case,

and the statute should not be permitted to be set

aside by the court ordering the District Attorney to

bring the proceeding instead of bringing it himself

and referring it to a committee of the bar to ascer-

tain and report the facts.

THIRD: The court erred in granting the

MOTION FOR judgment ON THE PLEADINGS.

From the above statement it will be seen that

there was an important and material part of the

allegations of the information put in issue by the

answer. This issue the court failed to hear evidence

on, but treated such allegations as immaterial. The

court did not pass upon the issues raised at all, but

simply decreed ''that the publication of said article

constituted in itself such willful misconduct in his

professional capacity as requires a temporary sus-

pension" etc. But suppose the facts stated in the

article were true? What if the act done was not

done in his professional capacity at all?

Attorneys owe to the court the duty at all times

of upholding their just dignity, their justly deserved

good repute and the public respect and confidence to

which they may be entitled. The defendant in this

case yields to none in his profound recognition of

that duty. But if a judge through weakness, moral

cowardice, or other causes, himself departs from the

course of duty that entitled his court to that consid-

eration, can it be pretended that the attorneys may
not speak the truth about it without being subject
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to be ruined by the court?

Once eight years ago in the Second Division for

Alaska a condition arose which caused the greater

part of the members of the legal profession at Cape

Nome to say things in print and out, publicly and

privately, concerning the then incumbent of the

bench, which, if they had not been true, would have

been most reprehensible. But they were true. This

court found them to be true in several reported

cases. Suppose Judge Noyes had ordered proceed-

ings against those attorneys and they had plead the

truth of the charges made as a defense, yet he had

suspended them from practice without evidence,

without inquiring into the matter at all, would the

judgment have been valid?

We say then that the facts to be deduced from

the record in the absence of any evidence were that

the defendant wrote the communication charged;

that the facts therein stated vv^ere true; that the

communication was written and sent to the Dispatch,

the paper in which it was published, in the individ-

ual and not in the professional capacity of the de-

fendant; and the court was under such circum-

stances without power to enter the judgment of

suspension, he did.

FOURTH: The information does not state

FACTS SUFFICIENT TO CONSTITUTE A CAUSE FOR RE-

MOVAL OR SUSPENSION OF THE DEFENDANT.

Section 743 of the Alaska Code, Part IV, pre-

scribes the causes for which an attorney may be re-

moved or suspended. These are divided into three
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classes:

1st. Conviction of a felony or misdemeanor in-

volving moral turpitude.

2nd. Willful disobedience or violation of an order

of a court requiring to do or forbear an act connect-

ed with or in the course of his profession.

3rd. For being guilty of any willful deceit or

misconduct in his profession.

Manifestly the first two subdivisions are not perti-

nent.

As to the third: Conceding that the writing of

the communication charged v/as ''misconduct," con-

ceding that it was bad taste, unnecessary, ill-advis-

ed, whatever you please, yet it was confessedly not

done in his professional capacity. No professional

duty or act was in any manner involved. It was a

statement made of a general condition believed to

exist not only by the defendant but by thousands of

others. This being the case it was outside of and

beyond the scope of the statutes providing for sus-

pension of an attorney. If an attorney should

wantonly provoke a street fight or brav/1 it would be

misconduct, but it would not be 'In his profession"

and he could not be suspended for it. In short the

court is authorized to take cognizance of the con-

duct of the attorney only in so far as that

conduct is professional, or "in his profession"

as the statute puts it. For conduct outside of his

profession he is amenable to the lav/ as is any other

citizen, but is not subject to the extraordinary juris-

diction of the court over attorneys as officers of
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court.

It is perhaps proper to say a word about the with-

drawal of defendant and his counsel from the court

room. This was not done until the Judge had mani-

fested unmistakably his predetermination to inflict

punishment upon the defendant regardless of any

questions that might be raised, any evidence offered

or excuse made, until indeed it was apparent that

there was to be no trial but only a conviction. Under

these circumstances we deemed it, and still deem it

proper to withdraw and seek redress in a court not

already committed to a certain course of decision.

The defendant in this case was charged with con-

tempt of court in which the maximum punishment,

had he been guilty, was a fine of one hundred dol-

lars. Of contempt he was admittedly not guilty.

Ye t the court has imposed a punishment upon him

which in the damage it does him is fully seventy-five

times as great as the maximum penalty authorized

for contempt.

Apparently with the intent to prevent the escape

of his intended victim, the court attempted to change

the proceeding from one of contempt to one for re-

moval or suspension. Yet with a denial of the

alleged falsehood of the communication written by

the defendant; with a denial of the intent alleged;

with a denial of the allegation that the misconduct

charged was in his professional capacity; and a

specific allegation by the defendant that it was not;

the court proceeded without evidence to find that

''the publication of said article constituted in itself
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such willful misconduct, in his professional capacity

as requires a temporary suspension" etc. and then

imposed a penalty equivalent to a fine of seven

thousand five hundred dollars at the least, besides

ruining the defendant in his professional career.

This is not justice but judicial persecution.

In conclusion we respectfully submit that for the

reasons stated the judgment of the court below is

utterly void and should be reversed, and the pro-

ceeding ordered dismissed.

WINN & BURTON,
Attorneys for defendant.
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STATEMENT OF THE CASE.

This is a proceeding in error taken from a judg-

ment entered in the District Court for the District

Alaska, Division No. One, suspending plaintiff in

error from his office of attorney in that court for the

period of eighteen months.



The proceedings were instituted in the District

Court of the District of Alaska, Division No. 1, by

the filing of an information on the 16th day of No-

vember, 1908. An order to show cause was there-

upon issued out of that court and served on the

defendant November 20th, 1908, and made returna-

ble on Monday, December 7th, 1908, at the opening

of the December Term of said court at Juneau.

The information charged in substance that the

defendant, John H. Cobb, an attorney at law and

member of the bar of the district Court for the Dis-

trict of Alaska for more than ten years prior thereto,

did, on the 3rd day of September, 1908, wrongfully

and maliciously cause to be published in the ''DAILY

ALASKA DISPATCH," a newspaper of general cir-

culation published in Juneau, Alaska, where said

court was held, a written communication over his

own signature, as follows:

"COMMUNICATED

Editor of the Dispatch: I am informed that the

Record on yesterday, among other things charged

the firm of which I am a member, with having writ-

ten or dictated a notice of the decision in the disbarment

case. This is not true, and I wish you to so state.

I do not care to discuss the case at all at this time

since the whole matter will in the near future be

made the subject of a thorough investigation in

other disbarment proceedings.



Of course I realize that if there had been the

slightest grounds shown for my disbarment, I would

certainly have been disbarred. As no such grounds

were shown the best the Court could do for the gang
whose sinister influence has paralyzed the Judge for

the past two years, was to seek an excuse to save

their faces and the costs. If he had kept the ' square

deal' promise he made the public in 1905, there

would have been some disbarments in Juneau before

this, but mine would not have been one of them.

Under the shameful conditions from which South-

eastern Alaska is suffering so much, I suppose I

should be thankful, to continue to wait.

J. H. COBB."

The information charged that the article so pub-

lished was willfully and maliciously false and untrue,

and was published with the intent to scandalize,

traduce and bring into contempt and disgrace the

said District Court. That the publication of said

article constituted willful misconduct in his profession

as an attorney at law and as a member of the bar of

said court, and the same constituted a contempt of

said court. The information prayed that said John

H. Cobb be cited to show cause why he should not be

punished according to law for said misconduct. On
December 7th, 1908, the defendant appearing in

person, filed in said proceeding an answer to the rule

to show cause, in which certain questions of law were

presented. That said matters were subsequently argu-



ed before the court, said answer being regarded as a

demurrer and objection to the jurisdiction of the

court to act, and that the information did not consti-

tute, as a matter of law, contempt of court, or any

violation of professional or personal duty. That

said objections being overruled by said court on the

8th day of December, 1908, the defendant appeared

herein by Messrs. Winn & Burton, as his attorneys

of record, and requested further time to file an

answer in said proceeding, which request was

granted by the court. That on the 15th day of De-

vember, 1908, the defendant by his attorneys,

Messrs. Winn & Burton and Malony & Cobb, filed a

verified ansv/er herein, and also a motion that said

matter be referred to three members of the bar to

try the issues therein. That said motion to refer

having been argued before the court, the same was

denied by the court. Whereupon the defendant, by

his attorneys, filed a written motion to dismiss the

proceedings then being prosecuted against him on

the ground that said information did not state facts

sufficient to invoke the jurisdiction of the court, and

the court had no jurisdiction in the premises. That

said motion having been argued by respective coun-

sel for the parties in open court was on the 17th day

of December, 1908, denied by the court. Whereupon

the attorneys for the plaintiff moved the court for

judgment on the pleadings, which motion was taken

under advisement, and thereafter, on the 19th day

of December, 1908, said motion was granted. That



thereafter, on December 19, 1908, said court entered its

judgment and decree herein, and ORDERED AND
ADJUDGED that said John H. Cobb, for the con-

duct aforesaid, be suspended as an attorney of said

court for the period of eighteen months, the entry of

said decree being stayed until February 1st, 1909,

that said defendant might make proper arrange-

ment as he might be advised in respect to litigation

pending in said court in which he was employed as

an attorney.

The plaintiff in error and defendant in the court

below, having applied to this court for a mandamus
to be restored to his office, and said application hav-

ing been denied by this court, this proceeding in

error was instituted on the 9th day of January, 1909.

I.

RELATION OF THE PUBLICATION TO THE
COURT PROCEEDINGS AND THE PROFES-
SIONAL RELATION OF THE PLAINTIFF IN
ERROR.

On Monday, the 31st day of August, 1908, Hon.

Royal A. Gunnison, the Judge of said District Court,

rendered and filed in the action entitled United

States of America on the relation of Herman Meyer

V. John H. Cobb, a disbarment proceeding, a written

opinion, in which the proceedings were dismissed, but

on the ground stated in said opinion, no costs were

allowed to the defendant therein. On Tuesday, Sep-
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tember 1st, 1908, an order was made in said proceed-

ings last above referred to dismissing them without

awarding costs to the defendant. On Thursday,

September 3rd, 1908, within 48 hours from the filing

of said order of dismissal, the defendant in these pro-

ceedings published the article in question. It will be

observed that the communication, referring to a

newspaper article the day before, denied the writers

authorship of a certain notice or comment on the

decision in the disbarment case, and proceeded to

state that he did not wish to discuss the case at this

time, ' 'since the whole matter will in the near future

be made the subject of a thorough investigation in

other disbarment proceedings." He then proceeds

to comment upon the decision referred to in the fol-

lowing language: ''I realize that if there had been

the slighest grounds shown for my disbarment, I would

certainly have been disbarred. As no such grounds

were shown the best the court could do for the gang

whose sinister influence has paralyzed the Judge for

the past two years, was to seek an excuse to save

their faces and the costs." Reference is made to

other disbarments, and the article ends with the fol-

lowing language: ''Under the shameful conditions

from which southeastern Alaska is suffering so much,

I suppose I should be thankful and continue and wait.

J. H. Cobb." t^^
It will be noted ^^ this published libellous com-

ment j^as upon the court itself; that the comment

upon Sa-action of the court was certainly libellous 1



per se, unless, as will subsequently be discussed, the

matter was true, published for justifiable ends to

effect a public purpose, and with the intention of

supporting the charges in good faith for the benefit of

the public, and not for the personal advantage or

malicious revenge of the defendant. That the de-

fendant was an active practitioner at the bar of the

court with numerous cases then pending before the

tribunal; that although the direct comment was upon

a case which had beeji dismissed, it was immediately

following the entry of the dismissal and while the

same was subject to modification, during the term in

which the court's action took place, and referred to

future proceedings about to be instituted in the

court.

It is now claimed on behalf of defendant in error

that the article itself was not ambiguous or capable

of two constructions; that it was tantamount to

directly charging the court in its public oflfice of being

either corruptly or disgracefully influenced in its

judicial conduct by ' 'the gang whose sinister influence

has paralyzed the judge for the past two years."

II.

NO ERROR IN PROCEEDINGS.

From an examination of the record, it can hardly

be contended but what the plaintiff in error published

the gross libel upon the court which tended to scan-

dalize it, and the only question now presented here
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is whether or not any error was committed in the

court below in entering its judgment of suspension?

No objection to the procedure taken in the court

below was made by the defendant therein. In the

proceeding in the court below^ an order to show cause

was served on the defendant weeks before its return

day, and an opportunity was given to him to meet

the charge and exonerate himself if he could do so.

The defendant was deprived of no substantial right,

and voluntarily appeared, filed his answer and took

issue with the right of the court to act, a reasonable

time was set for the hearing, and the mere form of

of the proceeding, if the defendant is not deprived

of any substantial right, is immaterial in such cases.

Ex parte Wall, 107 U. S. 265, pages 271 and 272,

of Opinion.

Randall v. Brigham, 74 U. S. 523; 540 of

Opinion.

Bradley v. Fisher, 80 U. S. 335, pages 356-357.

III.

NO ERROR IN DENYING MOTION TO REFER.

The argument of defendant in the court below was

that the accusation was made upon the knowledge of

the court, and therefore that the provisions of the

Alaskan Code of Civil Procedure, Sec. 750 applied,

and that the issues of fact should be referred to

three disinterested members of the bar to report

findings.

Sec. 750 of Code of Civil procedure.
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There are three answers to this motion, all of

which seem to be conclusive:

1. In the first place there were no issues of fact

to be tried; The answer raised no material issue, the

argumentative denials in allegation III on page 2 of

answer, filed December 15th, 1908, (pp. 10 and 11 of

Transcript of Record ) , do not controvert the charge

made in allegation III of the information (p. 3 of

Transcript of Record ) , and judgment was accordingly

entered upon the pleadings.

Ex parte Wall, 107 U. S. 565, p. 275 Opinion.

The language of the Supreme Court of the United

States in that case says: 'If the acts charged are

indictable and are fairly denied, the court may send

the case to a jury for previous conviction prior to

suspension," on page 280 of Opinion.

See also State v. Shepherd, 99 Am. St. Rep. 624,

on page 673 of Opinion.

See also opinion of court on petition for rehear-

ing in People ex rel Elliott v. Green, 3 Pac.

Rep. 374, pages 375 and 376.

In re Chadwick, 109 Mich. 588, p. 604 of Opinion.

Also in re Philbrook 105 Cal. 471; 45 Am. St.

Rep. 59.

See concurring opinion of Chief Justice Beatty

481 of Opinion.

2. In an interesting case from Florida it is said

that in disbarment proceedings the judge alone should

hear the evidence, and his personal presence at the
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trial is necessary. The reasons for this are patent,

since he alone has the power of judging as to the

gravity of the offense charged and the personel of

the defendant against whom the charges are made.

State ex rel. Fowler v. Finlay, 30 Fla. 325; 18

Law. Rep. Anno. 401.

See New York Cases cited in opinion on p. 405.

3. More conclusive than all is the fact that the

information here was not made upon the knowledge

of the court, nor is the case at bar one within the

reason of Sec. 750 of the Code of Civil Procedure of

Alaska. The force of the argument, which w^as

based upon a patent sophistry, was the claim that

because the libel was published in a newspaper, it

was therefore within the knowledge ot the court.

This is evidently not a case which is within the reason

or the letter of the section relied upon by the

defendant in the court below.

IV.

MOTION TO DISMISS WAS RIGHTFULLY
DENIED.

The proceeding was not one seeking to punish the

defendant for contempt. The facts were set forth

in the information, and the information directly char-

ged that the scandalous libel upon the court was such

unprofessional conduct as justified disbarment or

suspension. The fact that the writing of the article

was contemptuous cannot be made to change its
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nature, for in nearly every act which scandalizes a

court, there is an applied contempt against it. So as

stated by the Supreme Court of Colorado on a rehear-

ing-, referring to page 376 of Opinion: ''A contempt

may constitute ground for disbarment, but it by

no menns follows that the cause for disbarment must

in all cases constitute a contempt.

"

People ex rel. Elliott v. Green, 3 Pac. Rep. 376.

So in the Philbrook case (supra) the conduct was

grossly contemptous, but the defendant was sus-

pended from practice for his conduct.

It is a well recognized truth that the same act

ff.l)l>'*'i'fWiM44^rttt^ may constitute two or more oflbnses,

or two or more wrongs; and such has always been

the charity of courts for the errors of human weak-

ness that if in a case justifying disbarment, contempt

is also involved, if the offender has been punished by

disbarment or suspension and proceedings are also

instituted against him for contempt, the court will

refuse to impose a double punishment. See the fol-

lowing Nevada cases

:

In re Breen, 93 Pac. Rep. 1004.

In re Maestretti, 93 Pac. Rep. 1005.

A grossly defamatory attack upon a judge written

and published by a party to a suit, who is also an

attorney of the court, within 48 hours after the de-

cision of that suit, in a newspaper of general circula-

tion in the town where the court is in session, is a

contempt which a court should take cognizance of,

and for which the party writing and j^ublishing
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such scandalous article should be punished. Such

conduct has been punished as contempt.

State vs. Galloway & Rhea, 98 Am. Dec. 404.

State V. Morrow, 16 Ark. 399.

In re Pryor, 18 Kan. 72.

Under the conditions existing in the case at bar at

the time the publication was made, it was a gross

act of misconduct on the part of a practitioner at the

bar, and under its peculiar language it was the duty

of the court to administer punishment.

**It is the duty of an attorney not merely to observe

the rules of courteous demeanor in open court, but

also to abstain out of court from all insulting lair-

'

guage and offensive conduct toward the judges per-

sonally for their judicial acts. For a breach of this

duty the attorney may be suspended or disbarred."

4 Cyc. 908, and cases cited in note.

In two recent Nevada cases a Judge of the lower

court and a district attorney were suspended for

comments upon a decision rendered by the Supreme

Court on appeal.

In re Breen, 93 Pac. Rep. 997.

In re Maestretti, 93 Pac. Rep. 1004.

The publication in question is far more injurious,

since it was a published libel impugning the honesty

of the judge and proclaiming that the very fountains

of justice were corrupted by a gang using sinister

methods to control decisions.

An attorney at law is an officer of the court, who
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may be deprived of his office or suspended therefrom
for misconduct, and courts have the power on the
ground of self-protection, outside of the common law
and outside of the statutory doctrine of contempt, in
cases where an attorney has shown himself unfit to
be a member of the bar, and such unfitness may be
displayed, not only by moral delinquency, but by acts
calculated to injure the court.

Weeks on Attorneys, Sec. 80.

In re Mains, 121 Mich., 603 and cases cited on
page 609 of Opinion.

The article in question was an undoubted attempt
to influence a judge through an assault upon his rep-
utation, as was well stated hy the Supreme Court of
California in re Philbrook, to-wit: -An attempt to
mfiuence a judge through fear of physical injury is
no graver offense than such an attempt against his
reputation."

In re Philbrook, 105 Cal. 471, on page 479 of
Opinion.

Personal assaults and letters addressed to judp-es
if they trench upon the respect due the occupanr of
the office, have always been considered a ground for
punishment.

Assault upon a judicial officer.

Ex parte McLeod, 120 Fed. Rep. 130.

A threatened insult to a judge upon the street.

People ex rel. Elliot v. Green, 3 Pac. Rep. 65.
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Addressing an insulting letter to a judge.

In re Hart, 104 Minn. 88; 17 Law. Rep. Anno.

(N. S.) 585.

Even in a federal court the right to disbar is not

limited by the statute, but is inherent and remains

unabridged.

In re Bowers, 83 Fed. Rep. 944.

The case was still pending in court in contempla-

tion of law, it was still subject to modification upon

motion. The court might order a rehearing. No
appeal had been taken.

See this subject discussed in the opinion of the

Supreme Court of Michigan, on page 602 of Opinion.

In re Chadrick, 109 Mich. 588 ( supra )

.

The fact that the court was still in session is

another important element to be considered.

Burdett v. Commonwealth, 106, Am. St.

Rep. 916.

Beside that, as was stated in the last case cited on

page 919 of the Opinion, scandalizing and defaming

the court itself does not depend upon the pendency of

the suit commented on. The fact that the suit

referred to may have been ended, does not prevent

the libelous publication from affecting the court in

connection with future litigation which was referred

to in the article itself. This is a matter of importance

to be considered.

^
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See Cooper v. People, 22 Pac. Pep. 790.

State V. Winton, 11 Or. 456.

State V. McClaugherty, 10 S. E. Kept. 407.

In re Brown, 3 Wyoming 121; 4 Pac. Rep. 1085.

V.

THE CONDUCT OF THE DEFENDANT SHOULD
BE CONSIDERED.

If tiie charge against the court or the judge

thereof stated in the communication was true, or

believed to be true by the writer, it was eminently

his duty as an attorney of the court when he appeared

in answer to the citation to show cause, to have fully

and fairly stated the foundation for his belief, or the

facts which supported the charge. This the defend-

ant utterly failed to do, but rested upon a general

denial of malice and technical objections to the

proceedings. Such conduct has an important bear-

ing upon the right and duty of the court to impose

punishment. The opinion of the court and the

record before it in the disbarment proceedings en-

titled, United States ex rel. Myer v. John H. Cobb

the court was bound to notice. Courts always take

judicial notice of their own records.

Wilson V. Calculagraph Co.

153 Fed. 961, on p. 962, and cases there cited.

20 Cent. Digest, Sec. 62 to 65.



16

VI.

THE COURT HAD JURISDICTION TO ACT.

This court when it refused the .application of the

plaintiff in error, for a mandamus against the Dis-

trict Court for the District of Alaska, Division No. 1,

clearly held that the action of that court was within

its jurisdiction, otherwise, under the principles of

the Wall case and the other cases in the Supreme

Court of the United States hereinbefore cited and

referred to, a mandamus was the proper remedy, and

such a writ should have been issued by the Circuit

Court of Appeals.

VII.

PLAINTIFFS ASSGINMENTS OF ERROR ARE

NOT WELL TAKEN.

The plaintiff in error, now urges before this Court,

in the ''Argument" beginning, page 15 of opening

brief, seven grounds of error.

The first, second and third heads are upon the

false assumption that the proceeding is one to punish

for contempt.

This position was taken by defendant in the court

below on the first hearing and strenuously urged at

that time. It was, however, then expressly stipulated

and admitted, ( see Transcript of Reporter's Notes,



on hearing in the District Court December 7, 1908—

passim ) that the proceeding was not to punish for

contempt of court, but for misconduct of defendant

in his professional capacity as an attorney at that bar.

That it was brought under the 76th Chapter of the

Code of Civil Procedure of Alaska, relating to duties

of attorneys, and particularly that section which

designates the causes for which an attorney may be

removed or suspended.

Code of Civil Procedure, Sec. 743, Sub. 3.

Although the conduct in question was contemptuous

and inherently partook of that quality, as every

published libel upon a judicial officer or tribunal

falsely charging corruption or improper influence

aff:ecting a decision must be, yet the proceeding was

one which charged professional misconduct in a

member of the bar of the court, and sought his

removal or suspension because of such delinquency.

It was expressly admitted by the attorney support-

ing the information, that the conduct was not a con-

tempt, strictly within the letter of the Code, but was

such professional misconduct as ought to be brought

to the attention of the court for investigation, and

such punishment as the circumstances demanded.

( See Transcript Reporter's Notes, —proceedings De-

cember 7th, 1908). At the conclusion of the argu-

ments on that day, the court said from the bench

:

'The order is to show cause; it doesn't cite the

defendant to show cause why he should not be pun-
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ished for contempt, but why he should not be pun-

ished for misconduct. I agree with counsel that it is

not a contempt of court." (See Transcript Repor-

ter's Notes near end of proceedings December 7th,

1908).

The facts are clearly set forth in the information

and order to show cause. The published article was

displayed; the circumstances showing defendant's

relations to the court were alleged ; the defamatory

nature of the of the article coupled with the fact dis-

closed by the article itself, that future litigation

before the same court was contemplated by the

author, all appeared of record and clearly showed an

intent to influence the court in future litigation by

an assault upon the reputation of the judge.

The fourth and seventh assignments can best be

answered under the final discussion of the propriety

of entering judgment on the pleadings.

The fifth assignment questions the authority of the

District Attorney to prosecute a proceeding for dis-

barment.

The article in question charged the court, as a

tribunal, with being controlled by a ''gang whose

sinister influence has paralyzed the Judge for the

past two years," and implied that the decision in cer-

tain disbarment proceedings had been wrongfully

rendered to please or placate such gang. If this

charge was true, and such a condition existed in a

court where the law officer of the Government regu-
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larly conducting his public duties, it was eminently
proper for him to publicly initiate an investigation
into the truth of the charge. No servant of the
Government sworn to faithfully perform legal duties,
and no honorable member of the legal profession,'
could have ignored that obligation.

With this view the information was filed in court,
and the application made for the order to show
cause.

The Supreme Court of Michigan has sanctioned
this course, and clearly explains the nature of disbar-
ment proceedings.

In re Shepard, 109 Mich. 631.

Although proceedings of this nature need not be
mstituted in the name of the sovereign, they may
well be brought in that manner.

6 Enc. PI. and Pr. 712.

In re Bowman, 7 Mo. App. 569.

^ People V. Palmer, 61 111. 255.

'&'. V. Comm. 2 Mete. (Ky), 619.

^

When the defendent appeared and answered, he
waived all objection to the manner in which the pro-
ceedings were instituted.

Jackson v. State, 21 Tex. 668.

The sixth assignment on page 15 of plaintiff's
opening brief has been already covered in discussing
the denial of the motion to refer. (See paragraph
III, page 8 ante )

.
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The only question presented by the record which

admits of fair debate is under the fourth and seventh

assignments, and these are essentially involved in the

third specific ground of contention set out on page 21

of plaintiff's opening brief, as follows: 'The court

erred in granting the motion for judgment on the

pleadings."

In considering the propriety of the court's action

in this regard, the following circumstances and

elements ought to be borne in mind:

The defendant was an oflicer of the court, having

imposed upon him certain duties and obligations,

differing in kind from those of the average citizen^

and as an officer of the court he was, like the judge

upon the bench, a minister of justice. While in

common with all citizens he had an undoubted right

to criticise judicial action, and when, in his honest

opinion, judicial power was being prostituted, misled

or abused, he had imposed upon him an eminent duty

to call the attention of the public thereto; this, how-

ever, must always be done in strict good faithj and

from an honorable and altruistic motive of the public

good. Such an attack can never be tolerated for

private revenge or scorn, or with an ulterior motive or

undue profession advantage in affecting the future

conduct of the judiciary. If such a public slander is

false, and particularly not honestly believed to be

true by its author, a member of the honorable pro-

fession of attorneys at law, its publication becomes

such misconduct in his profession as demands rebuke.
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A fair and calm analysis of the article in question,

the subsequent conduct of the defendant on his

return to the order to show cause, and when he

appeared in court in answer thereto, his utter failure

to support the charge, his evasive denial of imma-

terial issues, namely malice and intent, in face of the

real evidence afforded by the publication itself , clearly

established that his conduct was not in good faith,

for the purpose of calling attention to a public wrong,

but that an ulterior object, as sinister as the false

and malicious libel which he had published, prompted

the deed.

The legal principles bearing upon this question are

concisely expressed in an article on disbarment and

suspension of attorneys by James Love Hopkins in

the Encyclopedia of Pleading and Practice, when

referring to the contents ot an answer in such cases,

he thus expresses the rule.

''In answering the charges preferred by the accu-

sation or information particularity should be observed,

not merely to deny the charges, but to explain and

set out the bona fides of the transactions to which

they relate."

6 Enc. PI. and Pr. 715.

Such has been the uniform doctrine of courts in

passing upon this question, and it is equally true of

contempt proceedings.

While such excuses are entitled to consideration in

mitigation of punishment, they cannot nullify the
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force of the act itself. Which under the common
principle of law dem.ands that every man must be

j)resumed to intend the natural and necessary conse-

quences of his own deliberate acts.

People V. Wilson, 64 111. 195; 16 Am. Rep. 528.

See particularly pages 532 and 537 of Opinion.

People V. Freer, 1st. Caines Rep. 518, page 519

of Opinion by Chancellor Kent.

The same principle is applied on the question of

pleading in libel and slander; except in defenses of

privileged publication, the denial of malice forms an

immaterial issue.

Fry V. Bennett, 5 Sanford 54.

A person may testify as to his intent and be con-

tradicted by his acts, conduct or declaration. J.

Poland in

Hulett V. Hulett, 37 Vt. 581.

The literal, argumentative and evasive denials of

the answer, which denied in the language of the

allegations of the information, the malice and effect

of the publication, raised no material issue to be

tried.

When the authorship and publication were admitted

the sole issue was a question of law, as to what was

the effect of the conduct.

To quote the appropriate language of the Supreme

Court of Colorado in a proceeding to disbar.
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*'We deem it to be the duty of the respondent in a

proceeding of this character, to not merely deny the

charges but to explain and set out the bona fides of

the transactions to which they relate. " Page 207.

''In cases of this character there is no presumption

that the defendant is innocent, and unless the

respondent fairly, and in detail explains to thecourt

his entire connection with the transaction wherein he

is charged with improper conduct, it will be presumed

that he is unable to do so." Page 208.

People ex rel. Colo. Bar Ass'n. v. Webster, 64

Pac. 207.

Respectfully submitted,

JOHN J. BOYCE,

United States Attorney.

Juneau, May 15th, 1909.
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IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT

J. H. COBB,

VS.

UNITED STATES,

Plaintiff in Error.

Defendant in Error.

Reply Brief of Defendant in Error.

We should not trouble the court with a reply to the

brief of the Honorable District Attorney, if he had

confined his brief to the record, and not indulged in

several misstatements of fact to which we deem it our

duty to call the court's attention.



On pages 5 and 6 of the said brief, the district at-

torney refers to a case of Herman Meyer vs John H.

Cobb, "a, disbarment proceeding,'' and proceeds to

connect that case with the communication published.

But the statem.ent is wholly outside the record and un-

supported by it. Neither the information, the answ-

er or any motion filed, or the judgment entered, re-

fers to that case, the date of its decision or anything

about it. It is true that from the said statement,

which in itself is outside the record, it might be in-

ferred that the communication published referred to

that case. But if the district attorney desired to

make the point before the court he is now seeking

to raise, common fairness should have induced him

to bring it forward on the pleadings, and given the

plaintiff in error an opportunity to meet it.

I

On page 7 of said brief, the erroneous statement

is made that the publication was made ''during the

term in which the action took place." The court was

in vacation on September 3rd, 1908, as shown by the

certificate of the clerk hereto attached.

On the same page (7) the contention seems to be

made that it was immaterial that the matter pub-

lished was true unless ''published for justifiable ends

to effect a public purpose, and with the intention of

supporting the charges in good faith for the benefit

of the public."

This contention we respectfully submit is not

sound. If the charge was true, and on this record

it is admitted to be true, any person had a right to



speak and publish that truth.

II

As we understand the contention of the second par-

agraph of the brief, pages 7 and 8, it is that even if

the information attempted to, and was intended to

charge contempt of court, and was not a proceeding

for suspension, yet as the defendant appeared in re-

sponse to the rule to show cause, (he did not 'Volun-

tarily" appear as stated by the district attorney) and

was then notified orally that he was to be proceeded

against for suspension that was sufficient. This con-

tention we believe erroneous. The two proceedings

are entirely distinct in their nature and proceed upon

entirely different grounds. Punishment for con-

tempt is inflicted to protect the court or to secure

obedience to its orders. Removal or suspension is to

protect the public against one adjudged unfit to per-

form the duties of an attorney. Ex Parte Robinson,

86 U. S. p. 580. An information for contempt will

not sustain a judgment of suspension. Nor will oral

notice take the place of, or excuse the filing of, the

written charges.

Ill

The third paragraph of the brief attempts to give

three reasons why the court did not err in refusing

to refer the case:

1. It is claimed that the denials do not put the

allegations of paragraph III of the information in

issue. We do not deem it necessary to add anything

to what we said in the opening brief on this quest-

ion, except to again call attention to the fact that



the court below did not so hold, but treated as imma-

terial, the allegations of paragraph III of the infor-

mation, and found in its judgment, as a basis for the

order of suspension, merely that the publication

of the communication ''was in itself such miscon-

duct" etc.

The authorities cited do not sustain the contention

of the distrizt attornay. In Elliott vs Green 3 Pac.

374, it is merely held that an attack by a member of

the bar upon the judge, intended to influence his fut-

ure conduct, on the bench, is professional misconduct

for which the attorney may be disbarred or suspend ed.

But there is no allegation or claim in this case that

the defendant had the remotest intention of influenc-

ing the judicial conduct of Judge Gunnison.

The communication published was at most a mere

criticism of the past acts of the court. And as said

in the Green case,
'

' the right to discuss all matters

of public interest or importance is everywhere fully

recognized. Judicial decisions and conduct consti-

tute no exception to the rule. The Judge's oflicial

character, and his acts in cases fully determined, are

subject to examination and criticism." 3 Pac. p. 377.

Judges in other words are not under the shield of the

doctrine of lese majeste in this country, and this

is the first instance, within our knowledge, where the

doctrine has been invoked.

2. In Florida it does not appear that there is any

such statutory provision as that contained in sec. 750

Part IV Alaska Code.

3. The district attorney claims that our argument



is based upon the claim that because the article ap-

peared in a public newspaper, the judge must have

known of it. Not so. There was no issue as to the

publication. But the claim was that the facts put in

issue were all within the personal knowledge of the

judge and the case thus fell entirely with the reason

of the statute. The case however, as it stands, is,

we think in exactly th3 same position as if the judge

had referred it, and the committee of the bar had re-

ported that the defendant wrote the communication

as charged, but that the matters set forth in it were

true and that the wiiting of the communication was

not a professional act of the defendant, or an act ' 'in

his profession"; and the court had then rendered

judgment of suspension because the only material

fact found was the fact of authorship and publication.

For the court's judgment was: ''that the publication

of said article constituted in itself such willful mis-

conduct in his professional capacity" etc.

IV

The whole argument of paragraph IV of the brief,

pages 10 to 15, is based upon the false assumption,

several times repeated, that the court was still in

session. Take away that basis as we have done

by the certificate of the clerk aforesaid, (the original

is filed herewith), and we have left only the "future

litigation referred to in the article" and which might

be affected thereby. But it is nowhere charged that

the defendant had any intent to influence the judge

in the "future litigation" in question. Had the in-

formation done so, the defendant might have truth-
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fully answered that he had no intention of institut-

ing any litigation of any kind so long as the then in-

cumbent remained upon the bench.

V
In paragraph V of the brief it is claimed, as we

understand it, that the defendant should have plead

the facts showing the truth of the charge. We do

not think it was incumbent upon the defendant to

plead his evidence. The information alleged that

the facts set forth in the communication were false.

This was a material and necessary allegation.

The defendant put it in issue. He did not rest upon

a ' 'general denial of malice and technical objections

to the proceeding." He put everything in issue al-

leged against him except the single fact of the auth-

ship of the article published.

The district attorney futher contends that the

court was bound to notice the record in the case of

Ex Rel. Meyer vs Cobb. But that case is nowhere

referred to in the proceedings and the district attor-

ney might with equal propriety single out any other

case, and allege it to be the one that the court was

bound to notice. Courts take judicial notice of their

own records, but only when such notice is invoked in

some appropriate manner.

VI

The final paragraph of the brief marked VII deals

with the general proposition that the assignments

of error are not well taken. We think they are well

taken and should be so held, for the following reas-

ons among others urged

:



1st. The information, though filed as a proceed-

ing for contempt, confessedly failed to state facts

sufficient to constitute a contempt of court. "

2nd. Treated as a proceeding for removal or sus-

pension of an attorney, the information was insuffic-

ient because it appears that the act charged was a

mere criticism of a past act of the judge, and it is not

alleged that it was intended to influence in any man-

ner future judicial action.

3. The defendant having plead the truth of the

article published and having alleged that the act

charged was not an act done in his professional ca-

pacity, the court erred in entering judgment on the

pleadings.

On page 16 of the District Attorney's brief he

states ''that it was then expressly stipulated

and admitted that the proceeding was not to punish

for contempt of court, but for misconduct of defend-

ant in his professional capacity as an attorney at that

bar," and he cites the transcript of the reporter's

notes. This transcript is no part of the record, and

we have never seen it. If these notes contain any

such stipulation they are false in fact, for no such

stipulation was ever entered into by the defendant

or his counsel. It was at first strenuously urged by

the district attorney that it was a case of contempt;

and he was only driven from that position by the au-

thority of the Kaiser case. The attempt then first

made to turn the proceedings into one for removal

or suspension was one of the surprises of the case.

So far from stipulating to proceed on that theory.
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the defendant in filing his answer on that theory,

took the precaution to specially set forth that it was

done in deference to the ruling of the court, ''and

without waiving the want of jurisdiction to take cog-

nizance of said proceeding, or the want of jurisdic-

tion of the person of the defendant in this proceeding,

but expressly reserving all his legal rights there-

under." Rec. p. 10.

In view of this we do not think it lies in the mouth

of the district attorney to claim such a stipulation

upon the notes of a reporter employed by the judge,

which are no part of the record, and which we never

have seen, and the correctness of which, if they sup-

port the district attorney's contention, we expressly

deny. This is a writ of error, which brings up the

record, and nothing but the record. That record

was made by the judge and district attorney. Up-

on that record we stand. If the district attorney

thinks it insufl^cient to sustain the judgment he

should frankly confess error. Instead, he has gone

outside the record to make statements, which we are

pained to say are untrue, and thus sought to obtain

an affirmance of a judgment which, we cannot help

thinking, he must feel as a lawyer should never have

been rendered.

Respectfully submitted,

WINN & BURTON,
Attorijeys for Plaintiff in Error.



9

IN THE DISTRICT COURT FOR THE DISTRICT
OF ALASKA, DIVISION NO. 1,

AT JUNEAU.

United States of America
)

District of Alaska Us CERTIFICATE
Division No. 1.

)

I, C. C. Page, clerk of the District Court for the
District of Alaska, Division No. 1, do hereby certify
that a term of court was held in the District of Al-
aska, Division Number One, at Skagway beginning
on the 6th day of July, 1908; and ending on the 13th
day of August, 1908; and that the next term of court
held in said Division Number One thereafter began
at Ketchikan on the 12th day of October, 1908, and
ended on the 19th day of October, 1908.

In witness whereof I have hereunto set my hand
and affixed the seal of the above entitled court at
Juneau, this 17th day of May, 1909.

C. C. PAGE
Clerk of District Court,

District of Alaska, Division No. 1.
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Mnitth States Oltrrmt (Uttrnt nf Appi^ala
FOR THE NINTH CIRCUIT

LOS ALAMITOS SUGAR COM-
PANY AND JAMES ROSS CLARK,

Appellants,^
' No. 1701,

vs.

TIMOTHY CARROLL,
Appellee.

PETITION FOR REHEARING

The Los Alamitos Sugar Company, appellant here-

in, feeling itself aggrieved by the decree rendered by

this court on October 4, 1909, comes now and respect-

fully petitions the court for a rehearing of this cause,

upon the grounds hereinafter set forth.

We understand that in the event of this petition be-

ing granted, we shall not, upon the rehearing of the

cause, be limited to a reargument of the matters herein

set forth as the grounds of our petition, but shall be

entitled to reargue every phase of the case. We, there-

fore, have based our petition upon only two grounds

and such grounds have been selected by us solely for

the reason that the same could be very briefly presented.



We respectfully submit that the court erred in find-

ing claims i, 6 and 7 of the second Carroll patent in-

fringed for the reasons that:

1. The appellant's dumping device does not con-

tain any means whatever for moving the "holder"

away from the vehicle.

2. The appellant's device does not contain a

"holder" which "will return the vehicle to upright po-

sition when the frame is again brought to the hori-

zontal position," or any means for holding the "holder"

stationary.

I.

Claims 6 and 7 read as follows:

"6. A dumping apparatus comprising a tilting

vehicle-supporting platform which is pivoted to tilt

sidewise and supports the vehicle; means for tilting

said platform sidewise; a stop for holding the plat-

form aslant; a holder carried by the tilting plat-

form and arranged at the height of the vehicle-

hubs to engage the hubs or ends of the axle of the

vehicle on the platform; and means for moving the

holder to and from the hub or axle ends.''

"7. In a dumping apparatus for dumping a ve-

hicle sidewise, a holder carried by a tilting vehicle-

supporting platform at a height to engage the hubs

or ends of the axles of the vehicle on said platform,

and means for moving the holder to and from the

hubs or axle ends."

On the opposite page are reproductions of the two





drawings of the second Carroll patent. Regarding the

means for moving the holder E to and from the vehicle,

it is said in lines 46 to 53 of page 2 of the patent:

"The means which I have shown for moving the

lever to throw the holder against the vehicle on the

dumping frame or platform comprises a holder-

operating lever F pivoted to the frame and extend-

ing above and below the top of the platform and

suitable connections connecting the operating lever

with the holder-carrying lever D."

The same means, to wit, "the operating lever F and

the suitable connections" are used for moving the hold-

er E away from the vehicle.

Both claims 6 and 7 call for "means for moving the

holder to and from the hubs or axle ends." Such

"means," as above pointed out, are described in the

body of the specification as the ''holder-operating

lever F."

On the opposite page is reproduced a diagrammatic

drawing based upon the complainant's (appellee) ex-

hibit N, illustrating appellant's device. In this draw-

ing, A represents the vehicle support, B the vehicle

wheel hub, C the so-called holder-carrying lever, D the

so-called holder, E the side of the bin. This drawing,

showing the interrelation of the various parts of the

appellants' device, is admitted to be correct. It will

be noted that the respective positions assumed by all





the elements of the device, as the platform is tilted,

are clearly shown. We respectfully submit that this

drawing demonstrates that the second Carroll patent is

not infringed by appellants' device.

The lever C corresponds to the holder-carrying lever

D of the Carroll patent. The beam or "holder" D
corresponds to the "holder" E of the Carroll patent.

There is no holder-operating lever F in appellants' de-

vice. Opposing counsel contends that E, the side of

the bin, moves the holder towards the vehicle, and

therefore constitutes a "means" equivalent to the Car-

roll "means" F for moving his holder towards the ve-

hicle. Let us admit such to be the fact. In order that

either claim 6 or claim 7 be infringed by appellants'

device, we still must find therein "means for moving

the holder from the vehicle." There are no such

means. There is no equivalent of such means in ap-

pellants' device.

Opposing counsel, in his brief, did not even attempt

to point out any such means. He wisely contented

himself with general statements of infringement. The

court, in its opinion, did not point out any such means.

There is no evidence in the record that there are any

such means or the equivalent of such means in the ap-

pellants' device. The diagrammatic drawing, above

referred to, demonstrates there are no such means.

Said drawing shows that the Carroll holder-operating

lever F and the means for holding the "holder" sta-

tionary at all times during the dumping process, have



not been embodied in appellants' device. Eliminate

the lever F, the ratchet f and the segmental rack f from

the Carroll device, and you have left the loosely piv-

oted lever D carrying the holder E. What you have

left corresponds to the loosely pivoted lever C carry-

ing the holder D in the appellants' device.

The Carroll claims do not cover what is left after

eliminating said two elements. The Carroll claims 6

and 7 specifically call for one of the elements so elim-

inated, and we respectfully submit that they can not

be infringed by any device not containing said element.

When the load has been dumped on appellants' de-

vice, the platform is again brought to a horizontal po-

sition. As it is being raised, the guard fence or levers

C, carrying the beam or "holder" D, will, of their own

weight, fall away from the vehicle hubs. There are

no ^^means'' provided for so moving the same away

from the vehicle. In the Carroll device, the lever F
is used as such "means." Such lever F has been elim-

inated from appellants' device and nothing has been

substituted in its place.

Said claims 6 and 7 call for such lever F or its

mechanical equivalent.

We respectfully submit that the court, therefore, in

finding infringement of said claims 6 and 7, necessarily

found, either:

I. That, notwithstanding the absence of all proof

to that effect, the appellants' device does contain
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The holder operating lever F controls the move-

ment of the "holder" E. Ij[ said lever is held station-

ary, the "holder" E is thereby held stationary. It is

said in lines 53 to 55 of page 2 of the patent:

"A ratchet f and segmental rack f serve to hold

the lever F in any position."

Such elements f and f are the means called for by

claim I and described therein as "means for holding

the holder stationary." There are no such means or

the mechanical equivalent thereof in appellants' device.

As a matter of fact, the guard fence or "holder" in ap-

pellants' device is never stationary while the platform

is moving. As appellants' platform begins to descend,

the lever carrying the "holder" D strikes the side of

the bin E, and is moved thereby towards the vehicle

on the platform. In the event of the hubs striking

such holder D, the downward movement of the plat-

form is immediately stopped, so such "holder" does

not hold the vehicle in position while the platform is

moving.

The complainant's witness, Howard E. Powell,

whose testimony is cited in the court's opinion, testi-

fied on this point as follows:

"Q. 79. Do you mean to say if the wagon wheel

hubs come in contact with this guard fence?

"A. Yes, sir.

"Q. 80. That is going to stop the tilting of the

platform any further?
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"A. That is going to stop the tilting of the plat-

form any further when that arm presses against the

side of the bin, the board in the bin, so that it can't

shut up, because the hub is against it, and it is

against there, and it can't go down unless you shove

the side of the bin out or break something. It is

impossible, and you can't do it.

"Q. 8i. You say it is wedged there?

"A. It is right there like this. Here is the fence

and a platform, and the wagon up against it, and

it can't go any further" (Rec, 836).

Complainants' witness Olmstead testified to the same

effect:

"Q. 74. As a matter of fact, though, practically

speaking, it stops the tilting of the platform when
the hubs of the wagon wheel come in contact with

the guard fence?

*'A. Yes, sir" (Rec, jjy).

The words "means for holding the holder station-

ary" can not be interpreted as equivalent to the expres-

sion "means for holding the holder stationary when the

platform is stationary." When the Carroll platform

is stationary, every other element in the device is sta-

tionary and there is no necessity of the device contain-

ing "means" for holding the "holder" stationary under

such condition. Such expression must mean that the

"holder" is held stationary relative to the platform

while the latter is moving. If it is not so held, it can
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not perform the function of holding the vehicle in

position on the platform. ,

The appellants' guard fence can not hold the vehicle

in position on the platform w^hile the latter is moving

for the reason that such fence is always moving relative

to the moving platform. Such being the case, the ap-

pellants' device can not embody means for holding the

holder stationary. If the holder is not held stationary

when the platform is moving and can not be held sta-

tionary when the platform is moving, the device cer-

tainly can not contain "means for holding the 'holder'

stationary" when the platform is moving.

A casual inspection of the diagrammatic drawing re-

produced herein shows that the appellants' guard fence

"will not return the vehicle to upright position when

the frame is again brought to the horizontal position."

Such guard fence or "holder" is not even in contact

with the vehicle when the platform is being returned

to the horizontal position.

If it is not even in contact with the vehicle, it cer-

tainly can not hold the vehicle in position on the plat-

form.

One of the essential functions of the Carroll "holder'

is to "return the vehicle to upright position when the

frame is again brought to the horizontal position.'

The said "holder" is described in the patent as per-

forming this function. In the operation of the Carroll

device, the "holder" does perform this function. It is

able to perform this function because it is held station-
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ary relative to the moving platform, and so held in

contact with the vehicle on the platform at all times

during the dumping process.

There is no evidence in the record that the appel-

lants' guard fence or ^'holder" will return the vehicle

to upright position. Opposing counsel does not even

contend that such "holder" will perform this function.

The "holder" immediately drops away from the vehi-

cle as soon as the platform begins to rise. There is

nothing in the device to keep it in contact with the

vehicle. The stationary side of the bin, which is a

part of the building, certainly does not follow the plat-

form in its upward course and keep the "holder" in

contact with the vehicle. If the appellants' "holder"

does not perform this function, it is not the mechanical

equivalent of the Carroll holder. The appellants' de-

vice, therefore, does not infringe the second Carroll

patent.

In the case of Rowell vs. Lindsay, 113 U. S., 97, the

Supreme Court says with reference to mechanical

equivalents:

"We find, therefore, that the curved upper part

of the shank used by defendants does not perform

one of the material functions of the brace-bar of

the plaintiffs' combination. It can not, therefore,

be the equivalent of the latter. For where one pat-

ented combination is asserted to be an infringement

of another, a device in one to be the equivalent of
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a device in the other must perform the same func-

tions.

"As, therefore, there is' one element of the plain-

tiffs' patented combination which the defendants do

not use and for which they do not employ an equiv-

alent, it follows that they do not infringe the plain-

tiffs' patent."

We especially urge this authority upon the attention

of this court. The court will notice that it was only

one of the functions performed by the device in the

patented combination that the defendants' device failed

to perform, yet because it failed to perform this one of

the functions it was not a mechanical equivalent.

The law is plain that there can be no infringement

by a device not the mechanical equivalent of the pat-

ented device. The Supreme Court has so held in in-

numerable cases.

In the case at bar, it is not disputed that one of the

material functions of the Carroll "holder" is to "return

the vehicle to upright position." The Carroll patent

specifically so states in the following words:

"The holder E . . . will return the vehicle

to upright position when the frame is again brought

to the horizontal position."

The Carroll device performs said function. We re-

spectfully submit that these facts can not be ignored by

the court. It is not disputed that the appellants'

"holder" does not, and, in the very nature of things,



can not perform said function. It, therefore, can not

be the mechanical equivalent of the Carroll "holder."

Opposing counsel has never even attempted to an-

swer our contention on this point. The court, in its

opinion, failed to refer to said contention. We sin-

cerely believe said contention to be unanswerable.

What possible answer can there be?

Regarding these matters, the witness Bates testified

as follows:

"Mr. White—Q. 54. In the second Carroll

patent we have the expression, 'means for holding

the holder stationary.' I will ask you to state with

reference to what do you understand that the Car-

roll holder is held stationary, and during what pe-

riod of time is it held stationary by such means?

"A. The holder is to be held stationary against

the wagon for the purpose of supporting it during

the tilting of the platform, and for the purpose of

pushing the wagon up again along with the plat-

form when it is returned to its level.

"Q. 55. During the tilting operation is the Car-

roll holder both stationary relative to the wagon

and relative to the tilting platform?

"A. Yes, certainly.

"Q. 56. During the operation of the defend-

ants' dumps, that is, the tilting operation, is or is

not the guard fence stationary relative to anything?

"A. They are not.

"Q. 57. In the defendants' dumps are there any

means for holding the guard fences stationary dur-

ing the tilting of the platform?
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"A. There are not.

"Q. 58. In the operation of the defendants'

dumps, if the guard fences are stationary, is it not

necessary for the tilting platform to be stationary

at the same time?

"A. It is.

"Q. 59. In the operation of the defendants'

dumps is it possible for the guard fences to be sta-

tionary relative to the tilting platform or the wagon
on the same unless the tilting platform is stationary?

''A. No, it is not.

"Q. 60. In the operation of the defendants'

dumps is it or is it not a fact that at all times that

the tilting platform is moving the position of the

guard fences is likewise moving, and its relative

position to that of the platform and wagon is con-

stantly changing?

"A. Yes, that is the fact.

"Q. 61. What function, if any, does the Carroll

holder perform when the platform is being raised

back to a horizontal position after the dumping op-

eration has been performed?

"A. // supports the wagon and pushes it up

along with the platform to a level position.

"Q. 62. When the platform is being returned

to a level position does or does not the holder per-

form the same function of holding the wagon on

the platform as it does when the platform is being

lowered?

"A. // does, certainly.

"Q. 63. When the defendants' tilting platform

is being raised back to a horizontal position, can



the guard fences under any possible conditions hold

the vehicle, stationary on the tilting platform?

"A. They can not.

"Q. 64. In the operation of defendants' dump
as the platform is being raised to a horizontal posi-

tion after the dumping operation, is or is not the

guard fences moving away from the wagon?
"A. It is moving away from the wagon.

"Q. 65. When you say, while it is moving away

from the wagon, you mean during that part of the

operation of the dumps they can not perform the

function of holding the wagon on the platform?

"A. It certainly can not.

"Q. 66. You do not consider then that a body

moving away from another body could at the same

time hold it stationary?

''A. You could not push it against the wagon

when it is moving away from it, and of course, it

could not hold it.

"Q. 67. In the operation of the Carroll dump,

when the holder of the second patent is used, does

it, or does it not, move away from the wagon when

the platform is being raised to a horizontal posi-

tion after the dumping operation?

"A. It does not; it remains against the wagon

until the level is attained and then it is released

and comes back" (Rec, 483).

The foregoing testimony is uncontradicted. It is

obviously correct. It proves that the appellants' hold-

er does not perform all the functions performed by the

Carroll holder. The appellants' holder does not per-
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form the material function of returning the vehicle

to an upright position when the platform is returned

to a horizontal position and the Carroll holder does

perform that function. These facts are not disputed.

They are facts admitted upon the face of the record.

Such being true, the appellants' holder is not the equiv-

alent of the Carroll holder. There is no escape from

this conclusion.

Under the rule announced by the Supreme Court

in the case of Rowell vs. Lindsay, supra, the appel-

lants' "holder" not being the equivalent of the Carroll

holder, the appellants' device can not infringe the sec-

ond Carroll patent. We respectfully submit that there

can be no doubt about the applicability of said de-

cision to the uncontradicted facts of this case. We re-

spectfully submit that said decision announces the cor-

rect rule of law. If such be the fact, then this court's

finding of infringement of said claims i, 6 and 7 of

the second Carroll patent is necessarily erroneous.

We earnestly request that the model of appellants'

device, on file with the Clerk, be considered in connec-

tion with this petition. A mere inspection of said

model will, we believe, be sufficient to convince the

court of the correctness of the contention that the ap-

pellants' "holder" can not perform the functions of
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the Carroll "holder" and, therefore, can not be the

equivalent of the Carroll "holder."

Respectfully submitted.

JOHN H. MILLER,
WILLIAM K. WHITE,

Counsel for Petitioner.

We, the undersigned, counsel for petitioner, hereby

certify that in our judgment the foregoing petition is

well founded and that it is not interposed for delay.

JOHN H. MILLER,
WILLIAM K. WHITE.
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